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I. INTRODUCTION 

 

A. The Trust Advisor 

 

 In a recent article, Professor Lawrence A. Frolik attributed the development of trust 

protectors to the trust advisor.  

But before there was a protector, there was a trust adviser.
12

 [See generally Note, 

Trust Advisers, 78 HARV. L. REV. 1230 (1965).] As originally understood, a 

trust adviser had the “power to control a trustee in the exercise of some or all of 

his powers.”
13

 [Id.] Advisors could have the power to order a trustee to perform 

some action, such as ordering the trustee to cease investing trust assets in real 

estate, or they could have the more limited power of consent, so that the trustee 

could only undertake specified acts with the consent of the advisor, such as 

requiring the consent of the advisor to sell a particular asset that is owned by the 

trust.14 Whatever the power, the advisor was thought to be a fiduciary and bound 

to the fiduciary standard, whether directing the trustee to act or consenting, or not 

consenting, to a trustee’s proposed act.
15

 [See id. at 1231–32.] By the 1990s, trust 

advisers had morphed into trust protectors, who were conceived of as a means of 

securing the settlor’s control over an off-shore asset protection trust.
16

 [See James 

T. Lorenzetti, The Offshore Trust: A Contemporary Asset Protection Scheme, 102 

COM. L.J. 138, 149 (1997). The term “protector” appears to have been first 

employed in the 1989 Cook Island International Trusts Amendment Act. See 

Richard Lewis, The Foreign Irrevocable Life Insurance Trust as Asset Protection 

for Abuse and Suggestions for Reform, 9 CONN. INS. L.J. 613, 618 (2003). ] The 

off-shore trust was a way to legally shield the settlor’s assets from tort liability.
17

 

[See Lorenzetti, supra note 16, at 140.] But because the trust was under the 

jurisdiction of a foreign entity and subject to the law of that jurisdiction, the 

settlor appointed a protector to ensure that the trustee, who might not act in a 

manner desired by the settlor, nevertheless carried out the wishes of the settlor or 

faced removal by the protector.
18

 [See id. at 149–50. ] The appointment of a 

protector permitted the settlor to maintain indirect control over the trustee without 

the assets of the trust being subject to creditor claims.
19

 [See id.; see also Richard 

C. Ausness, When Is a Trust Protector a Fiduciary?, 27 QUINNIPIAC PROB. L.J. 

277, 279 (2014). Today, of course, several states have granted self-settled trusts 

protection from creditors. See David M. English, The Impact of Uniform Laws on 

the Teaching of Trusts and Estates, 58 ST. LOUIS U. L.J. 689, 693 (2014). 

Settlors of these “on-shore” trusts, however, may still want the control offered 

through the appointment of a trust protector.] 
1
 

 

                                                           

1
 Lawrence A. Frolik, Trust Protectors: Why They Have Become “The Next Big Thing”, 50 Real Property, 

Trust and Estate Journal 267, 270 (2015) 
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B. Common Law 

 

 In Minassian v. Rachins
2
, the decedent’s children argued that a trust protector could not 

amend a trust because such an action would conflict with the "black letter common law rule … 

that a trustee may not delegate discretionary powers to another." The court rejected this 

agreement by first recognizing the power to amend was not a delegation by the trustee, but 

instead a delegation of the settlor's authority to modify the trust provisions.  Next, the court 

found that the common law of trusts and principles of equity "supplement" the provisions of the 

Florida Trust Code, "except to the extent modified by this code or the law of another state."
3
  

 

C. Statutory Development 

 

 Mr. Bove pointed out that the first protector statute in the US was seen in South Dakota 

in 1997, and in Idaho in 1999.  He attributed the first offshore statutory definition to the Cook 

Islands in 1989.
4
  A compilation of statutes from different states is included in the appendix.

5
  A 

summary chart by the author is attached and illustrates the variations between states. 

 Current statutory provisions vary significant, and include: 

 One, three, or four subsections from Section 808 of the Uniform Trust Code. 

 Distinctions between trustees, trust advisors, trust protectors, investment advisors, 

and other persons having the authority to direct. 

 Statements subjecting trust protectors to court jurisdiction. 

 Fiduciary status of trust protectors and advisors, ranging from traditional fiduciary 

liability to liability only in cases of bad faith. 

 Liability of trustees, advisors, and trust protectors. 

 Duty to monitor or not monitor actions of trustees, protectors, and advisors. 

 Time limitations for actions against advisors and protectors. 

                                                           

2
 152 So. 3d  719, 724 (Fla. 4

th
 DCA 2014).  

3
 Id., citing § 736.0106, Fla. Stat. (2008). 

4
 Alexander A. Bove, Jr., The Case Against The  Trust Protector, The ACTEC Law Journal, Vol. 37 No. 1, 

p.77  (Summer 2011). 

5
 The compilation was based upon a compilation of statutes by the subcommittee of the Trust Law 

Committee within the Florida Bar Real Property, Probate and Trust Law Section.  The subcommittee is chaired by 

ACTEC Fellow, Chuck Rubin.  
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 Authority to bind beneficiaries as recipients of notices and information.  

 Prohibitions to prevent modifications that would jeopardize the benefits of special 

needs trusts, S-corporation trust status, charitable deductions, and marital 

deductions.  

 Entitlement to compensation and reimbursement of costs expended from the trust 

assets, including costs of defending claims against the protector. 

 

D. Current Status of Protectors as a Planning Option  

 

In his 2011 ACTEC Law Journal article
6
, Alexander Bove recognized the confusion 

surrounding the use of trust protectors.  

 

I believe that the reluctance of practitioners to employ the trust protector in more 

of their trusts may well be on account of the confusion surrounding the position, 

and in my opinion, the confusion, in turn, stems in large part from two sources: 

the handful of speculative and contradictory commentary on the subject, [See, 

e.g., Gregory S. Alexander, Trust Protectors: Who Will Watch the Watchmen?, 27 

CARDOZO L. REV. 2807 (2006); Richard C. Ausness, The Role of Trust 

Protectors in American Trust Law, 45 REAL PROP. EST. & TR. J. 319 (2010); 

Stewart E. Sterk, Trust Protectors, Agency Costs, and Fiduciary Duty, 27 

CARDOZO L. REV. 2761 (2006)]  and the inconsistent manner in which the 

position is regarded in the several state statutes which reference the term.[ 

Compare IDAHO CODE ANN. § 15-7-501(1)(g) (2011) with ALASKA STAT. § 

13.36.370(d) (2011).] That is to say, if the handful of commentary is itself 

uncertain and repeatedly refers to the total absence of United States case law on 

the subject of trust protectors, thereby generally discouraging their use, and if the 

relevant state statutes themselves are largely inconsistent and contradictory, how 

can practitioners draw adequately solid conclusions about how and to what extent 

they might use a protector in their trusts?   

 

                                                           

6
 Id. 
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E. The Directed Trust Act 

 

The National Conference of Commissioners of Uniform State Laws is currently working 

on a Directed Trust Act.  In a memo dated May 23, 2016 from Robert H. Sitkoff, Chair, Turney 

Berry, Vice-Chair, and John D. Morley, Reporter, discussed the status of a the draft scheduled 

for a first reading at the 2016 annual meeting.  The memo discusses the current status of state 

laws concerning directed trusts: 

Background. The Directed Trust Act addresses an increasingly common 

arrangement in contemporary estate planning and asset management known as a 

directed trust. A directed trust involves the naming of a trustee to hold custody of 

the trust property and another person who is not a trustee to perform one or more 

of the investment, distribution, and administration functions that would otherwise 

have belonged to the trustee. There is no consistent vocabulary for the nontrustee 

powerholder in a directed trust. Several terms are common in practice, including 

“trust protector,” “trust adviser,” and “trust director.” There is much uncertainty 

about the fiduciary status of a nontrustee who has control or potential control over 

a function of trusteeship and about the fiduciary responsibility of a trustee with 

regard to actions taken or directed by such a nontrustee. Existing uniform trusts 

and estates statutes address the issue inadequately. Existing nonuniform state laws 

are in disarray.   

 

The provisions of the most recent draft are included in the summary chart. 

 

II.  AUTHORITY OF TRUST PROTECTORS 

 

A. Powers to Consider 
 

In a presentation at the Attorney Trust Officer Liaison Conference in the Summer of 

2015, Charles Ian Nash cited the types of powers that can be given to a trust protector in the trust 

instrument, citing Schwartz v. Wellin, 2014 WL 1572767 (D.S.C., April 17, 2014). State statutes 

generally do not specify the powers that can be granted, so they must be provided in the trust 

instrument.  Options include the following, as suggested by Mr. Nash.  

 

1. Power to remove any person (individual or entity) serving as a trustee or co-trustee. 

 

2. Power only to remove a corporate fiduciary (bank or trust company). 

 

3. Power to replace the trustee or co-trustee who has been removed?  If so, are there 

limitations on who can be so appointed, such as limiting the field to corporate 

fiduciaries or to unrelated and non-subordinate persons vis-a-vis IRC §672(c). 
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4. Power to appoint an additional co-trustee and, if so, what limitations should be 

included as to who can be so appointed. 

 

5. Power to appoint a trustee or co-trustee when a nominated trustee or co-trustee 

declines to serve as such. 

 

6. Power to appoint a trustee or co-trustee when a then-serving trustee or co-trustee 

resigns as such. 

 

7. Power to appoint an independent trustee and, if so, what limitations should be 

included as to who can be so appointed. 

 

8. Power to add or remove an investment manager or advisor and, if so what limitations 

should be included as to who can be so appointed. 

 

9. Power to veto or direct trust distributions. 

 

10. Power to add or remove beneficiaries of the trust. 

 

11. Power to advise Corporate Trustee on matters of beneficiary behavior –such as 

substance abuse or other areas included by the grantor.  

 

12. Power to consent to the exercise of a power of appointment. 

 

13. Power to approve trust accountings (remember the provisions of §736.0306, Florida 

Statutes, pertaining to designated representatives). 

 

14. Power to amend the trust as to administrative provisions. 

 

15. Power to amend the trust as to distribution provisions (often found in special or 

supplemental needs trusts)?  Minassian v. Rachins, 152 So.3d 719 (4th DCA 2014) – 

see additional discussion in Article V. below.   

 

16. Power to approve or veto the sale of trust assets, such as interests in a closely-held 

entity (corporation, limited liability company, partnership, etc.) or certain real 

property. 

 

17. Power to cast the deciding vote when there is a deadlock among co-trustees (tie 

breaker). 

 

18. Power to change the situs or governing law of the trust. 

 

19. Power to grant a beneficiary a power of appointment (general or non-general). 
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20. Power to determine whether an event of duress has occurred (typically in an asset 

protection trust). 

 

21. Power to terminate the trust. 

 

 

 

B. The Power to Modify 

 

The court in Minassian considered whether a trust protector had the power to modify the 

terms of a trust.  The settlor who created the trust had died, so ordinarily, the trust would be 

considered irrevocable.  The trust instrument provided that upon the death of the settlor, the trust 

estate would be held in further trust for the lifetime of the settlor's wife, and then divided into 

separate shares for the settlor's children.   

 The children argued that they were qualified beneficiaries of the trust and 

sued the wife for breach of fiduciary duty, surcharge, and accounting.  

 The wife responded that she was the sole beneficiary of the trust during 

her lifetime, that she had no duties to the children, and that their interests 

as beneficiaries did not arise until separate shares were created for them 

after her death.  

  



 

7 

III. FIDUCIARY DUTIES OF A TRUST PROTECTOR 

 

A. Traditional View of Persons Acting Pursuant to a Trust 

 Mr. Bove discusses the office of trust protector and the status of the trust protector as a 

fiduciary.
7
   He points out that some state statutes make fiduciary status the default, while other 

state statutes provide that the trust protector is not a fiduciary unless the trust instrument so 

states. In considering the fiduciary status of a protector, Mr. Bove looks to several factors: 

 

When one considers the reported case law on the subject, knowledgeable 

commentary, the history of fiduciary law, and the very purpose of having a 

protector, the question of the true role of the protector should hardly be a question 

at all. At the outset, the very choice of the term “protector”, is suggestive. As one 

justice put it, “It seems to me that it would be wrong to entirely neglect the 

terminology involved. The word ‘protector’ seems to me to connote a role for the 

person holding that position even before one considers the detailed provisions 

relating to it. A ‘protector’ is, presumably, one who ‘protects’. But what is he to 

protect?”
40

 [Steele v. Paz, Ltd., Manx LR 102 426 at 119-120 (High Court, Isle of 

Man 1993-95).] In the relevant document in this case, the protector was referred 

to as a “protector of the trust” (or as we customarily say, the “trust protector”), 

and in this regard, the court stated, in answer to its own question, “It is, therefore, 

the settlement that he is obliged to protect” [Id.] (emphasis added). As such, then, 

the protector can serve a critical function “outside” the trust while acting in 

conjunction with the trustee to enhance the carrying out of the settlor’s wishes, 

but not without responsibility to interested parties if the protector breaches his 

duty. In such a role he can introduce flexibility and response to future needs and 

changes that a trustee could not or would certainly be reluctant to do. In this 

context, then, the position can be uniquely useful and should be considered in any 

trust where such flexibility and outside consultation is indicated. At the same 

time, however, we as advisors must not be vague about it, as that is often what has 

proved to be the real source of the problems. Perhaps, then, we should take a 

lesson from the character Humpty Dumpty when he said to Alice, “When I use a 

word, it means just what I choose it to mean – neither more nor less.”,42 [Lewis 

Carroll, Through the Looking Glass, Chapter VI (Macmillan 1871).] so that when 

we decide to utilize the position of a protector in a trust, let us present it in a 

thoughtful way so that the position is deemed to be just what we choose it to be – 

neither more nor less. 

 

 

                                                           
7
 Bove, supra. 
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B. Protection of Beneficiaries 

A review of the various state statutes reflects that the majority of states require at least a 

standard of good faith, and some carefully limit the fiduciary duty to the specific powers 

authorized. Most states require actions in the interest of the beneficiaries and compliance with 

the terms and purposes of the trust.  

C. Protection of the Settlor's Intent 

 Although the current trend seems to be focused upon the fiduciary duty toward the 

beneficiaries, at least some cases recognize that a valid purpose for a trust protector is to protect 

the settlor's intent. If the goal is to protect the trust protector from claims by trust beneficiaries 

who just don't like the limitations on their interests imposed by the trust, perhaps specific 

language in the trust document could help protect the trust protector when acting in accordance 

with the settlor's intent, but in a manner that is contrary to the wishes of the beneficiaries.  

D. Interaction Between Trust Directors and Excluded Fiduciaries 

 A related question, currently being addressed by the NCCUSL and already addressed in 

several state statutes, is the liability of a directed trustee for following the directions of a trust 

protector, trust advisor, or trust director. A review of statutes from various jurisdictions shows 

that a majority of states start with the presumption of fiduciary status.   The statutes also consider 

the duty liability of the trust protector for acts or omissions of the trustee. Certainly this is an 

area to consider when drafting trust provisions.  For entities offering investment advisor services,  

 

IV. CASE LAW 
 

As states are in the process of establishing or updating statutory law, case law is 

important and may be the only source of law for issues coming before a court. For a good 

discussion of current issues, see “Trust Protectors: Why They Have Become “The Next Big 

Thing”, by Professor Lawrence A. Frolik.
8
 Several of the recent cases discussed below were 

brought to the attention of this author as a result of Professor Frolik’s article.  

                                                           
8
 50 Real Property, Trust and Estate Law Journal 267 (2015).   
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A. Minassian v. Rachins
9
 - Florida 

 

1. The Facts  

The Settlor, Mr. Minassian, established a trust that designated his estate planning attorney 

as his trust protector. The Settlor was survived by his wife and children from a prior marriage. 

The trust provided that, upon his death, a trust would be established for his wife.  He intended 

that his wife continue to enjoy the lifestyle established during the marriage.  

2. Initial Trial Court Proceedings 

The children filed suit as qualified beneficiaries of the trust, alleging she breached her 

fiduciary duty as trustee by improperly administering the estate.  The wife claimed that the trust 

was drafted in such a way that the children were not qualified beneficiaries of her trust, because 

the trust terminated at her death and new trusts were created for their benefit after her death. The 

court focused on the language that provided for “shares” for each of the children, rather than new 

trusts. After a hearing on the wife’s motion to dismiss, the trial court ruled against her.   

3. Appointment of the Trust Protector Under the Document 

The trust instrument allowed the wife to appoint a trust protector.  The instrument 

provided very detailed authority to the trust protector. The appellate court described the terms of 

the trust in detail:  

After the trial court denied the motion, the wife appointed a “trust protector” 

pursuant to Article 16, Section 18 of the trust. This section authorizes the wife, 

after the husband’s death, to appoint a trust protector “to protect ... the interests of 

the beneficiaries as the Trust Protector deems, in its sole and absolute discretion, 

to be in accordance with my intentions....” The trust protector is empowered to 

modify or amend the trust provisions to, inter alia: (1) “correct ambiguities that 

might otherwise require court construction”; or (2) “correct a drafting error that 

defeats my intent, as determined by the Trust Protector in its sole and absolute 

discretion, following the guidelines provided in this Agreement[.]” The trust 

protector can act without court authorization under certain circumstances. The 

trust directs the trust protector, prior to amending the trust, to “determine my 

intent and consider the interests of current and future beneficiaries as a whole,” 

and to amend “only if the amendment will either benefit the beneficiaries as a 

group (even though particular beneficiaries may thereby be disadvantaged), or 

further my probable wishes in an appropriate way.” The trust provided that “any 

exercise ... of the powers and discretions granted to the Trust Protector shall be in 

the sole and absolute discretion of the Trust Protector, and shall be binding and 

conclusive on all persons.”
10

 

                                                           
9
 152 So. 3d 719 (Fla. 4

th
 DCA 2014). 

10
 Id., at 721. 
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The children filed a supplemental complaint to challenge the validity of the proposed 

amendment.  The wife claimed that the amendment resolved an ambiguity.  

 

The new Section 1 provided, “Upon the death of [the wife] and the termination of 

the Family Trust as provided in Article Ten, Section 7, if there is any property 

remaining, it shall be disbursed to a new trust to be created upon the death of [the 

wife] with a separate share for each of” the children. (Emphasis added).
11

 

 

The trial court found that there was no ambiguity, that the amendment was not in the interest of 

the beneficiaries, and that the amendment was improper. 

4. Appeal 

The 4
th

 DCA overruled the trial court, finding that:  

 

 Florida law permits the use of trust protectors.   

 The powers granted to the Trust Protector to modify the trust are authorized by 

Florida law.  

 The settlor intended to use the Trust Protector, instead of the court to resolve any 

ambiguity or problem with drafting of the trust. 

 

5. Current Status 

The pending lawsuit was initiated on March 29, 2012.  The docket reflects the following: 

 Multiple hearings; 

 Motions to Compel; 

 Depositions and production requests; 

 Mediation;  

 Opposing complaints and motions to dismiss; 

 Motions for Summary Judgment; 

 Appeals in 2013 and 2016; 

 Motion to Recommence Discovery – 2016 

 Demand for Jury Trial 

 Motion to Disqualify Counsel 

 Motion to Substitute Assets Within the Trust; 

                                                           
11

 Id. 
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 Motions for Protective Orders; 

 Motions for Sanctions; 

 Plaintiff’s Amended Trust Complaint: 

o Trust Construction; 

o Constructive Fraud; 

o Breach of Fiduciary Duties; 

o Malpractice/Negligence Regarding Gambling Provisions; 

o Conspiracy Relating to Trust Protector; 

 Defenses: 

o Lack of Standing 

o Amended Motion (July 14, 2016) 

 

 

B. Robert T. McLean Irrevocable Trust v. Ponder
12

 - Missouri 

 

1. Basic Facts 

In 1996, Robert T. McLean was paralyzed in an automobile accident.  A settlement was 

reached, and in 1999, the settlement proceeds were placed in a first-party, irrevocable Medicaid 

trust for the lifetime benefit of Robert T. McLean. 

 

2. Trust Protector Provisions 

J. Michael Ponder (“Ponder”) was the attorney who handled the personal injury case.  He 

was appointed to serve as the trust protector in the trust instrument. The trust instrument gave the 

trust protector the power to remove the trustee, to appoint another trustee, to appoint another 

trust protector, and to resign as the Trust Protector. These powers could not be given to the trust 

beneficiary of a special needs trust. The trust instrument provided:  

 

5.4 The Trust Protector’s authority...is conferred in a fiduciary capacity and shall 

be so exercised, but the Trust Protector shall not be liable for any action taken in 

good faith.  

 

5.4.1 The Trust Protector shall have the right to remove any Trustee... 

 

5.4.2 The Trust Protector shall also have the right to appoint an individual 

                                                           
12

 Robert T. McLean Irrevocable Trust u/a/d March 31, 1999 v. Ponder,  418 S.W. 3d 482 (Mo. Ct. App. 2013). 
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 or corporation with fiduciary powers to replace the removed Trustee... 

 

5.4.3 Trust Protector may resign [and]...may appoint one or more persons 

to be successor Trust Protector...  

 

 

3. The Suit Against Ponder 

In 2002, after Ponder resigned his position as trust protector, Linda McLean, the mother 

of Robert T. McLean, became the Successor Trustee. She was also guardian of the property for 

her son. Linda McLean, as trustee, filed suit, claiming that Ponder violated his fiduciary duties 

and acted in “bad faith” by failing to monitor and report expenditures made by the several prior 

trustees, by failing to stop the prior trustees when they were acting against the interest of the 

beneficiary, and by placing the interests of the trustees above the interests of the beneficiary.   

Ponder responded, claiming that, in the absence of statutory duties, his duties were 

limited to those set forth in the trust instrument. The trust only authorized him to remove or 

appoint trustees. Since the trust did not impose the obligation to review and supervise the actions 

of the trustees, he could not be held liable for their actions.   

4. Fiduciary Duties 

The court examined the nature of fiduciary duties and whether a trust protector was 

subject to the fiduciary duties of a trustee. In the absence of statutory guidance, the court looked 

to the relationship of the parties and the provisions of the trust instrument. The court granted 

Ponder’s motion for directed verdict, finding that the plaintiff failed to show that Ponder caused 

the damages alleged.  As a result, the court did not reach the issue of Ponder's fiduciary duties as 

a trust protector.  The trust provided that the trust protector served in a fiduciary capacity.   

 

C. In re Rivas – New York 

 

Although New York does not have statutory provisions for trust protectors or advisors, 

New York Courts have recognized the ability of a settlor to designate someone to direct or advise 

the trustee.
13

 A more recent ruling held that a committee of trust advisors was subject to the 

fiduciary duties governing trustees.  

For the reasons set forth above, this Court cannot allow the proposed investment 

                                                           
13

 Matter of Will of Rubin, 143 Misc. 2d 303, 540 N.Y.S. 2d 944 (N.Y. 1989). 
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of the Helen Rivas Trust corpus, as such investment in the LTIP is contrary to the 

Agreement and the intent of the settlor, may give rise to an impermissible division 

of fiduciary loyalties among the majority of the Advisory Committee, and would 

also violate the Prudent Investor Act. The provisions of the Trust shall be 

executed as set forth by the clear wording of the Agreement, with any future 

disputes to be brought before this Court for disposition and additional 

consideration.
14

 

 

D. In re Eleanor Pierce (Marshall) Stevens Living Tr.
15

 - Louisiana 

1. The Trust Instrument 

The Trust permitted the removal of a co-trustee by a Trust Protector. The trust instrument 

provided: 

… should the Trust Protector determine, in his or her sole discretion, that the 

individual then serving [as trustee] cannot properly represent the interest of the 

beneficiaries, the Trust Protector may remove the trustee, with or without cause, 

and designate one or more residents of the State of Louisiana to succeed to the 

office of trustee. 

2. Public Policy & The Settlor’s Intent 

On appeal, the party opposing the actions of the trust protector argued that the 

appointment of a trust protector was against public policy.  The court rejected the argument and 

found that the appointment of a trust protector was consistent with public policy.  

Although a trustee may, to an extent, become accountable to the trust protector, a 

trust protector can serve important functions in the administration of a **14 trust. 

Inherent in the trust concept is that the settlor does not intend the trustee to treat 

the property as his own, despite the fact that title was conferred to the trustee. 

Instead, the settlor intends that the trustee manage the assets for the benefit of the 

beneficiaries. However, the trust settlor has often been deceased for many years 

during the existence of the trust. This makes it “impossible to determine whether 

the trustee is faithfully representing the wishes of the dead settlor.” Sterk, Trust 

Protectors, Agency Costs, and Fiduciary Duty, 27 Cardozo L.Rev. 2761, 2777 

(2006). 

 

*1111 Traditionally, the beneficiaries have been responsible for ensuring the 

trustee manages the assets in accordance with the wishes of the settlor, that is, for 

the benefit of the beneficiaries, through an action for breach of fiduciary duty. 

However, the action for breach of fiduciary duty is not foolproof. Beneficiaries 

may not have the expertise to determine whether there has been a breach. 
                                                           
14

 In re Rivas, 30 Misc. 3d 1207A, 540 N.Y.S.2d 944  (2011). 
15

 In re Eleanor Pierce (Marshall) Stevens Living Tr., 159 So. 3d 1101, 1110 (La. Ct. App. 2015). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0322975305&pubNum=0001441&originatingDoc=Ie64ecb6ab7be11e4b86bd602cb8781fa&refType=LR&fi=co_pp_sp_1441_2777&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_1441_2777
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0322975305&pubNum=0001441&originatingDoc=Ie64ecb6ab7be11e4b86bd602cb8781fa&refType=LR&fi=co_pp_sp_1441_2777&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_1441_2777
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0322975305&pubNum=0001441&originatingDoc=Ie64ecb6ab7be11e4b86bd602cb8781fa&refType=LR&fi=co_pp_sp_1441_2777&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_1441_2777
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Additionally, beneficiaries may be reluctant to take action for any breach 

detected, as they are, often, dependent on the trustee. Finally, in an action for 

breach, the trust beneficiaries will bear much of the litigation cost. 

 

By designating a trust protector, the settlor's interest in managing the assets for 

the benefit of the beneficiaries is better protected, as the trust protector is someone 

whom the settlor has selected “to represent the settlor's interests in making 

specified trust decisions that the settlor will be unable to make.” Sterk, Trust 

Protectors, Agency Costs, and Fiduciary Duty, 27 Cardozo L.Rev. 2761, 2777 

(2006). It has even been said that the trust protector is “the living embodiment of 

the dead settlor,” that is, “a person whose primary function is to exercise 

judgment on behalf of the trust settlor.” By appointing a trust protector, the 

beneficiaries are no longer saddled with the responsibility of monitoring the 

trustee for a breach of fiduciary duty and costs of litigation may be avoided as 

the **15 settlor “could even give the protector power to remove the trustee 

without judicial approval.” 

 

 The court was not persuaded that the interests of the beneficiaries required a finding that the 

trust protector’s actions should not be approved.  

E. Midwest Trust Co. v. Brinton - Kansas 

In 2014, in an unpublished opinion, a Kansas Court examined a trust that required the 

approval of a trust protector as a condition to a beneficiary’s exercise of a power of 

appointment.
16

 The court found that the clear and unambiguous language of the trust required the 

approval of the trust protector, which the beneficiary did not obtain.  As a result, the attempted 

exercise of the power of appointment was not valid.  

F. Estate of Wimberley
17

 - Washington 

The trial court removed a trust protector, who was the settlor’s former estate planning 

attorney. The trust provided that the trust protector could only be removed for violating his 

fiduciary duty to the settlor. Following the settlor’s death, litigation ensued.  The trust protector 

filed motions against one of the beneficiaries. The beneficiary alleged a conflict of interest 

between the protector’s duties and the trial court removed the protector.   

G. IMO Ronald J. Mount 2012 Irrevocable Dynasty Trust – Delaware 

                                                           

16
 Midwest Trust Co. v. Brinton, 331 P.3d 834, 2014 WL 4082219 (Kan. Ct. App., July 22, 2015). 

 
17

 Estate of Wimberley, 186 Wash.App. 475, 349 P.3d 11 (Wash. Ct. App. 2015). 

 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0322975305&pubNum=0001441&originatingDoc=Ie64ecb6ab7be11e4b86bd602cb8781fa&refType=LR&fi=co_pp_sp_1441_2777&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_1441_2777
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0322975305&pubNum=0001441&originatingDoc=Ie64ecb6ab7be11e4b86bd602cb8781fa&refType=LR&fi=co_pp_sp_1441_2777&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_1441_2777
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0322975305&pubNum=0001441&originatingDoc=Ie64ecb6ab7be11e4b86bd602cb8781fa&refType=LR&fi=co_pp_sp_1441_2777&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_1441_2777
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A Delaware Chancery Court, in an unpublished opinion, reviewed choice of law issues in 

a matter involving six actions in three states. An underlying source of conflict between the 

parties was a claim that the settlor’s caretaker unduly influenced the settlor to designate the 

drafting attorney as trust protector.  They claimed that the settlor’s caretaker (and future wife) 

sought the appointment of the drafting attorney so she would have an “ally” to control the 

distributions from the trust to the children.  The trust provided that distributions would be 

directed by a distribution committee.  The drafting attorney removed one member of the 

committee and appointed another person.  The children alleged that the appointed committee 

member was also an ally of the caretaker.  Although these facts were not determinative of the 

outcome, they appear to have been a source of conflict among the parties.  The caretaker/wife 

was appointed to serve as guardian in Florida proceedings, but was later removed.  

H. McMillian v. McMillan – North Carolina 

Although the McMillian decision is only a slip opinion, it is illustrative of the issues that 

can arise in litigation. One of the litigants sought to disqualify another litigant’s counsel.  As 

grounds, the moving party claimed an imputed conflict of interest because counsel’s former law 

partner drafted a will giving members of the firm authority to appoint a successor trustee or trust 

protector. The litigant argued that there was an imputed fiduciary duty owed by the opposing 

party’s attorney simply because he was a former partner with an attorney who drafted an 

instrument granting certain authority with respect to trust protectors. Although the argument 

ultimately failed, it certainly created additional litigation costs.  

In the present case, Mary's counsel, Brian E. Jones, alleges that by filing a motion 

for sanctions against him with this Court, Carol's counsel, William W. Walker, 

has violated Rule 1.9(c). Specifically, Jones argues that Walker owes him the 

same duty he would owe any present, prospective, or former client on account of 

the fact that one of Walker's former law partners did some estate planning work 

for Jones's parents. Apparently, before Jones ever appeared in this litigation, his 

parents visited Walker's former partner to help them execute their wills and set up 

a discretionary trust for the benefit of Jones, the terms of which give the partners 

of Walker's firm the authority to appoint a successor trustee and/or trust protector 

should the need arise. In light of Rule 1.10(b)(2)'s provision imputing the 

conflicts any attorney at a firm would have to all members of that firm, Jones now 

argues that Walker's Rule 34 motion for sanctions is incompatible with his 

professional responsibilities as an attorney, and also violates fiduciary duties he 

owes to Jones, because it exploits confidential financial information about Jones 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1008964&cite=NCRBARC2R1.9&originatingDoc=I8b01d194c1de11e490d4edf60ce7d742&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006366&cite=NCRRAPAPPR34&originatingDoc=I8b01d194c1de11e490d4edf60ce7d742&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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and his parents that Walker's firm possesses as a result of the earlier 

representation in a manner materially adverse to Jones's interests. Thus, Jones 

requests that this Court take the highly unprecedented step of disqualifying 

Walker from the case. 

 

There are several reasons why this argument is totally baseless. Most 

significantly, Jones misapprehends the relevance of his purported conflict to this 

Court's determination of whether to impose sanctions under Rule 34. As we have 

repeatedly made clear, our sole focus in evaluating a Rule 34 motion is on the 

issue of whether the appeal is frivolous. See, e.g., Yeager v. Yeager, ––– N.C.App. 

––––, ––––, 753 S.E.2d 497, 504 (2014). The assets of both the litigant and her 

attorney are wholly irrelevant to our analysis. Thus, it is difficult to discern how 

Walker's imputed knowledge of Jones's finances has any impact whatsoever on 

Walker's Rule 34 motion, which focuses exclusively on the frivolous nature of 

this interlocutory appeal. Moreover, while it is true that Jones's parents obtained 

legal services from Walker's firm, it does not appear that Jones himself is or ever 

was a client there, while his conclusory insistence that he is owed fiduciary duties 

as a prospective client based on the terms of the discretionary trust is similarly 

unsupported. However, what this Court finds most troubling about Walker's 

purported conflict is the manner in which it arose. Namely, although Walker has 

been Carol's counsel since this litigation commenced in 2010, Jones did not first 

appear in this matter until February 2013 when he filed notice of appeal to this 

Court of the trial court's order granting Carol's Motion in the Cause. Despite the 

fact that Jones's parents were by then already clients of Walker's firm, Jones made 

no mention of this purported conflict until July 2014, when he sent Walker a letter 

threatening to file a motion for his disqualification if Walker filed a motion 

for Rule 34 sanctions against him. Of course, this means that by failing to raise 

the issue in the trial court, Jones has not preserved his disqualification argument 

for our review. See N.C.R.App. P. 10. In any event, in light of the preceding 

discussion, we conclude that the purported conflict described in Jones's motion to 

disqualify looks less like a conflict of interest and more like the judicial 

equivalent of a European soccer player taking a dive and then writhing around on 

the ground feigning injury in an effort to trick the referee into disciplining his 

opponent. As such, Jones's motion to disqualify is denied.
18

 

 

 

V. SAMPLE TRUST PROVISIONS 
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 MacMillan v. MacMillan, 771 S.E. 2d 633 (unpublished opinion) (N.C. App. 2015). 
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https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006366&cite=NCRRAPAPPR10&originatingDoc=I8b01d194c1de11e490d4edf60ce7d742&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


 

17 

In a presentation at the Attorney Trust Officer Liaison Conference in the Summer of 

2015, Charles Ian Nash cited the types of powers that can be given to a trust protector in the trust 

instrument, citing Schwartz v. Wellin, 2014 WL 1572767 (D.S.C., April 17, 2014). State statutes 

generally do not specify the powers that can be granted, so they must be provided in the trust 

instrument. Mr. Nash’s suggested provisions also address matters that are covered in some state 

statutes, but not in others.  

ARTICLE VI - APPOINTMENT OF TRUST PROTECTOR 

 

 (a)  Appointment of the Trust Protector.  I hereby nominate, constitute and appoint                             

as the initial Trust Protector relative to each and every trust created in this, my Last Will and 

Testament (in this Trust Agreement).   In the event that                              renounces or is unable, 

due to his/her death or incompetency (as defined in Article      hereof), or ineligibility to serve as 

the Trust Protector hereunder, I hereby nominate, constitute and appoint                           as the 

Trust Protector relative to each and every trust created in this, my Last Will and Testament (in 

this Trust Agreement).   For purposes of this Article VI, the term “Trust Protector” shall refer to 

the person who is the then-serving Trust Protector hereunder. 

 

 (b)  Acceptance of the Trust Protector.  The Trust Protector shall signify his/her/its 

acceptance of the appointment made pursuant to the provisions of this Article VI by delivering to 

the then acting Trustee of each trust established in this, my Last Will and Testament (in this 

Trust Agreement) a written instrument acceptance of the such appointment; provided, however, 

if no Trustee is then serving as such, to one or more of the qualified beneficiaries of each trust 

created herein for which no person is then serving as the Trustee. 

 

 (c)  Resignation of the Trust Protector.  The Trust Protector may resign at any time by 

written notice to the Trustee of each trust created hereunder, and, if none, to such of the adult 

qualified beneficiaries of each such trust.  In the event of such resignation, the successor Trust 

Protector shall be such person or entity designated in Paragraph (a) of this Article VI. 

 

 (d)  Non-fiduciary Capacity.  To the extent allowable by applicable law, the Trust 

Protector shall not be treated as being a fiduciary relative to each trust created herein. 

 

 (e)  Powers and Authority of the Trust Protector.  While serving as hereunder, the Trust 

Protector shall have the following powers and authority: 

 

  (1)  Power to Remove and Replace Trustees.  To remove any individual or bank 

or trust company serving as the Trustee or a Co-Trustee of each or any trust created herein and 

appoint any individual or any bank or trust company having trust powers and having an office 

located in the United States as the successor Trustee or Co-Trustee in its stead, so long as the 

individual or the bank or trust company that is to become the Successor Trustee or Co-Trustee of 

such trust is not a related or subordinate party (as defined in Section 672(c) of Code) as to the 

Trust Protector or as to any qualified beneficiary of such trust.  For purposes of this provision, if 

any individual or bank or trust company nominated in Article       to serve as the trustee or as a 
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co-trustee of any trust created herein should refuse or decline to serve as such, or if  any 

individual or bank or trust company serving the trustee or as a co-trustee of any trust created 

herein should subsequent resign or other no longer be able to continue to serve as trustee or as a 

co-trustee, as applicable, such, any such refusal, declination, resignation or event causing a 

trustee or co-trustee to no longer be able to serve as such, shall be treated as if such individual or 

bank or trust company had been removed as the trustee or as a co-trustee, as applicable, whereby 

the Trust Protector shall be empowered to appoint a Trustee or Co-Trustee, as applicable. 

 

  (ALTERNATIVE) 

  (1)  Power to Replace Corporate Trustees.  To remove any bank or trust company 

serving as the Trustee (or a Co-Trustee) hereunder and appoint any other bank or trust company 

having an office located in the United States as the Successor Trustee (or Co-Trustee, as 

applicable) in its stead.  For purposes of this provision, if any bank or trust company nominated 

in Article       to serve as the trustee or as a co-trustee of any trust created herein should refuse or 

decline to serve as such, or if  any bank or trust company serving the trustee or as a co-trustee of 

any trust created herein should subsequent resign or other no longer be able to continue to serve 

as such, any such refusal, declination, resignation or event causing a trustee or co-trustee to no 

longer be able to serve as the trustee or as a co-trustee, as applicable, shall be treated as if such 

bank or trust company had been removed as the trustee or as a co-trustee, as applicable, whereby 

the Trust Protector shall be empowered to appoint a bank or trust company having an office 

located in the United States as the Trustee or Co-Trustee, as applicable. 

 

  (2)  Power to Appoint Additional Trustees.  To add one or more individuals, 

banks having trust powers and having an office located in the United States or trust companies 

having trust powers and having an office located in the United States, or a combination of each, 

as a Co-Trustee or an additional Co-Trustee of each or any trust created herein, so long as the 

individual, bank or trust company that is to become a Co-Trustee of any such trust is not a 

related or subordinate party (as defined in Section 672(c) of Code) as to the Trust Protector or as 

to any qualified beneficiary of such trust. 

 

  (3)  Power to Appoint an Independent Trustee.  To add one or more individuals, 

banks having trust powers and having an office located in the United States or trust companies 

having trust powers and having an office located in the United States, or a combination of each, 

as an Independent  Trustee or as Independent Co-Trustees (as defined herein). 

 

  (4)  Power to Remove and Replace Investment Managers.  To remove any person 

serving as the Investment Manager of any trust created hereunder pursuant to the provisions of 

Article      herein and to appoint any person as the successor Investment Manager thereof, so long 

as person that is to become the successor Investment Manager is a financial institution having its 

principal office in the United States and has assets of no less than $100,000,000 under 

management at the time of its appointment as such. 

 

  (5)  Power to Approve or Veto Distributions.  To approve or to disapprove a 

distribution proposed by the Trustee pursuant to the provisions of Paragraph     of Article       

hereof from any trust created herein. 
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  (6)  Power to Approve or Veto the Exercise of a Power of Appointment.  To 

approve or to disapprove the exercise of the inter vivos {testamentary} non-general power of 

appointment granted to the beneficiaries of any trust governed by the provisions of Paragraph     

of Article       hereof. 

 

  (7)  Power to Approve or Veto the Sale or Merger of Closely-held Entities.  To 

approve or to disapprove of the sale of any interest in any corporation, limited liability company 

or partnership of any kind that is not traded on a public exchange (such as the New York Stock 

Exchange) owned by any trust created herein. 

 

  (8)  Power to Amend Trust Provisions.  Notwithstanding anything contained 

herein to the contrary, {after consulting with legal counsel selected by the Trust Protector} to 

amend the provisions governing each or any trust created herein {to conform any such trust to its 

purpose or to obtain a beneficial or favorable tax result or respond to a change in the Code  

or to maintain or obtain the eligibility of a beneficiary for any state, governmental, or other 

program of public benefits that the Trust Protector deems to be necessary for the long term 

benefit of a beneficiary}. 

 

  (9)  Power to Change Applicable Law Governing the Trust.  {After consulting 

with legal counsel selected by the Trust Protector} to change the law that governs the 

administration of each or any trust created hereunder; provided, however, that in no event shall 

any such change in governing law reduce the duties or obligations of the Trust Protector that 

would otherwise exist under the laws of the State of Florida, without regard to that state’s 

conflict of laws principles. 

 

  (10)  Power to Change the Situs of the Trust.  {After consulting with legal counsel 

selected by the Trust Protector} to change the situs of each or any trust created hereunder. 

 

  (11)  Power to Break a Deadlock of the Trustees.  Whenever there are more than 

one trustee serving hereunder, and the Co-Trustees are unable to agree on a particular decision or 

course of action, the Co-Trustees shall certify by written instrument delivered to the Trust 

Protector that the Co-Trustees cannot agree on a particular issue, mater or factual interpretation 

affecting any trust created herein whereupon the Trust Protector may vote as if the Trustee 

Protector is also a Co-Trustee on that particular issue, mater or factual interpretation affecting 

such trust for the purpose of resolving such deadlock.  A dissenting Co-Trustee shall not be 

liable for any action taken as a result of a vote decided with the participation of the Trust 

Protector.  The Trust Protector shall not, to the extent allowable by law, have any liability to, and 

is to be indemnified, held harmless and defended by, each such trust and the beneficiaries thereof 

with respect to any decision the Trust Protector makes pursuant hereto, except as a result of the 

Trust Protector’s gross negligence or bad faith.  

 

  (12)  Power to Direct Distributions of Income or Principal.  The Trustee shall pay 

over and distribute to or hold in further trust for the benefit of                                     , so much of 

the income and principal of the trust estate as the Trust Protector shall direct by written 

instrument delivered to the Trustee which specifically refers to this power.  (ONE MAY WANT 
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TO CONSIDER LIMITING THE AMOUNT IN ANY CALENDAR YEAR OR AS TO ANY 

SPECIFIC INDIVIDUAL OR PURPOSE.) 

 

  (13)  Power to Add or Remove Beneficiaries.  While acting in a nonfiduciary 

capacity, from time to time, to add one or more individuals (other than anyone who is the spouse 

of the Trust Protector or a descendant of any great grandparent of the Trust Protector or the 

spouse of the Trust Protector {and other than me}) or organizations described in Section 

501(c)(3) of the Code to each or any trust created herein.  In addition, the Trust Protector, acting 

in a nonfiduciary capacity, has the absolute right and power, from time to time, to remove one or 

more beneficiaries from each or any trust created herein. 

 

  (14)  Power to Grant Non-general Power of Appointment to Trust Beneficiaries.  

While acting in a nonfiduciary capacity, from time to time, to grant a beneficiary of any trust 

created hereunder an inter vivos {testamentary} non-general power of appointment which can be 

exercised by such beneficiary in favor of his/her                                                      ; but in no 

event can such inter vivos {testamentary} non-general power of appointment be exercised by 

such beneficiary in favor of himself/herself, such beneficiary’s creditors, such  beneficiary’s 

estate, the creditors of the estate of such beneficiary or in discharge of any obligation of such 

beneficiary.  

 

  (15)  Power to Grant General Power of Appointment to Trust Beneficiaries.  

While acting in a nonfiduciary capacity, from time to time, with respect to any trust that does not 

have an inclusion ratio of zero for federal generation-skipping transfer tax purposes pursuant to 

the provisions of Chapter 13 of the Code, to grant a beneficiary of any trust created hereunder an 

inter vivos {testamentary} general power of appointment which can be exercised by such 

beneficiary in favor of his/her creditors; but in no event can such inter vivos {testamentary} 

general power of appointment be exercised by such beneficiary in favor of himself/herself, such  

beneficiary’s estate or in discharge of any obligation of such beneficiary.  

 

  (16)  Power to Engage Services of Professionals.  To engage the services of 

professional firms and advisors, including, but not limited to, medical professionals (such as 

physicians, dentists, physician assistants and nurses), private care managers, appraisers, 

investment advisors, attorneys, accountants, engineers, architects, building contractors, to obtain 

advice and counsel to enable the Trust Protector to make the best decisions possible for the 

benefit of the beneficiaries of each or any trust created herein. 

 

  (17)  Power to Determine Whether an Event of Duress has Occurred.  To 

determine whether, for purposes of the provisions of Paragraph      of Article      hereof, an event 

of duress has occurred. 

 

  (18)  Power to Terminate Trust.  To terminate each or any trust created herein for 

any reason, whereupon the Trustee shall be empowered and authorized to pay over and distribute 

the remaining assets comprising any such trust to                                         .  Provided, however, 

that if such person is under the age of twenty-one (21) years or otherwise incompetent (as 

defined in Article      hereof), such person's share may be distributed by the Trustee in 

accordance with the provisions of Paragraph      of Article      hereof. 
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 (f)  Appointment of the Trust Protector as the Designated Representative.   

 

  (1)  In order to prevent certain beneficiaries from receiving information pertaining 

to various trusts created hereunder, I specifically appoint the Trust Protector as the designated 

representative relative to each such trust (hereinafter, the “Trusts”) as hereinafter provided. 

 

  (2)  In accordance with the provisions of Section 736.0306, Florida Statutes, with 

respect to the Trusts, the Trust Protector shall receive all notices, information, accountings and 

reports from the Trustee relative to the Trusts.  

 

  (3) The Trust Protector shall not have any liability arising from their service as a 

designated representative unless the Trust Protector failed to act in good faith. 

 

 (g)  Compensation of the Trust Protector and Advisors Engaged by the Trust Protector.  

The Trust Protector shall be entitled to receive reasonable compensation and reimbursement for 

expenses incurred in determining whether to exercise, or in actually exercising, any power 

provided pursuant to this Article VI.  In addition, the trust estate of each or any trust created 

herein shall bear the cost of any professional firm or advisor engaged by the Trust Protector to 

assist the Trust Protector in carrying out the duties of the Trust Protector with respect to any such 

trust or a beneficiary thereof. 

 

 (h)  Right of the Trust Protector to Receive Information and Documentation.  In order to 

facilitate the exercise of the powers granted to the Trust Protector herein, the Trust Protector, 

from time to time, shall be entitled to obtain from the Trustee or any agent, advisor or consultant 

engaged by the Trustee all information relating to the administration of each or any trust created 

herein which the Trust Protector deems reasonably necessary to determine whether to exercise 

any of the powers granted to the Trust Protector herein.  The Trustee or any agent, advisor or 

consultant engaged by the Trustee shall comply with any reasonable request of the Trust 

Protector within a reasonable period of time.  Thus, except to the extent requested by the Trust 

Protector or otherwise required by the provisions of Section 736.0306, Florida Statutes, with 

respect to designated representatives, the Trustee shall not be required report or account to the 

Trust Protector except to the extent reasonably requested by the Trust Protector. 

 

 (i)  Limitation of Duties of the Trust Protector.  Except to the extent required pursuant to 

the provisions of Section 736.0306, Florida Statutes, with respect to designated representatives, 

in no event shall the Trust Protector have any duty to request any information or documentation 

from the Trustee, to review, approve, confirm or object to the reports or accountings of the 

Trustee, or to exercise any right, power or authority provided to the Trust Protector hereunder. 

 

 (j)  Exculpation of the Trust Protector.  Except as specifically provided herein to the 

contrary or otherwise limited by applicable law, the Trust Protector shall not have any liability to 

any trust created hereunder or any beneficiary thereof except for willful misconduct or bad faith. 

 

 (k)   Majority of Trust Protectors to Act.  If more than one Trust Protector is serving 

hereunder, a majority of the Trust Protectors so serving may act with respect to any power or 
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authority provided to the Trust Protector pursuant to the provisions of this Article VI.  No 

dissenting Trust Protector shall have any liability for any action taken by the majority of the 

Trust Protectors. 

 

 DISCLAIMER:  Note that the drafting form provisions contained in these materials are intended 

to provoke your thought process but should not be used without due consideration of the legal 

and tax consequences that may apply.  You must independently determine the appropriateness of 

any such provision and should make modifications as you deem to be appropriate.  The author 

disclaims any warranty as to the effectiveness of any such provision. 
 
 

 

VI. OTHER PLANNING OPTIONS 

 

A. Designated Representatives 

 

Some state statutes authorize the delivery of notices and information to a trust director or 

trust advisor. Section 736.0306, Florida Statutes provides an alternative to limit information 

passing directly to a beneficiary.  

 

736.0306 Designated representative.—  

 

(1) If specifically nominated in the trust instrument, one or more persons may be 

designated to represent and bind a beneficiary and receive any notice, 

information, accounting, or report. The trust instrument may also authorize any 

person or persons, other than a trustee of the trust, to designate one or more 

persons to represent and bind a beneficiary and receive any notice, information, 

accounting, or report.  

 

(2) Except as otherwise provided in this code, a person designated, as provided in 

subsection (1) may not represent and bind a beneficiary while that person is 

serving as trustee.  

 

(3) Except as otherwise provided in this code, a person designated, as provided in 

subsection (1) may not represent and bind another beneficiary if the person 

designated also is a beneficiary, unless:  

 

(a) That person was named by the settlor; or 

 

(b) That person is the beneficiary’s spouse or a grandparent or descendant of a 

grandparent of the beneficiary or the beneficiary’s spouse.  

 

(4) No person designated, as provided in subsection (1), is liable to the 

beneficiary whose interests are represented, or to anyone claiming through that 

beneficiary, for any actions or omissions to act made in good faith. 



 

23 

 

B. Power of Appointment 

 

A power of appointment to change the ultimate distributions of a trust could be utilized to 

keep the “trouble-maker” remainder beneficiary in check. Tax consequences and the formalities 

for executing the power should be carefully considered. For example, if the settlor’s concern is to 

favor the surviving spouse over the children from a prior marriage, a power to appoint the 

remaining trust estate among the settlor’s descendants could be utilized.  

C. Statement of Intent 

Because modification procedures, statutory provisions, and trust provisions often require 

that the trust protector’s actions be consistent with the purposes of the trust, a statement of intent 

could be helpful.  The risk is that the language used to state the settlor’s intent could be 

misconstrued, offensive to persons affected by the statement, and a source of litigation.  

D. Decanting 

At least some of the objectives that can be achieved with a trust protector could be 

achieved through decanting.  Decanting allows, in effect, a non-judicial modification of a trust.  

E. Nonjudicial Modification  

By compliance with state law, a well-drafted trust could permit non-judicial modification.  

The requirements for nonjudicial modification may not be consistent with the client’s objectives 

in all cases. In addition, the client may not want the beneficiaries or the trustee to have the option 

of modifying the trust.  

  

VII. CONCLUSION 

Trust protectors are certainly a viable tool to provide flexibility for clients who wish to 

utilize continuing trusts.  They can offer an option that is private and less costly than judicial 

proceedings.  The client and the drafting attorney should consider many factors and should not 

simply accept “boilerplate” language.  

 Why?  A conversation between the drafting client and the drafting attorney is crucial.  

Why would the drafting attorney recommend a protector?  Why would such a 
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recommendation be consistent with the client’s planning goals, financial 

circumstances, and personal relationships? Is a protector necessary to protect the 

settlor’s intent or the interests of the benefiacies? 

 Who will serve?  The relationship of the trustee, the trust beneficiaries, and the 

potential for a conflict of interest between the protector and the trustee or the 

beneficiaries, must be considered.  How will successors be appointed?  What standard 

of care will apply to the protector?   

 What are the trust assets and trustee duties?  Do the anticipated trust assets include 

any assets that require management expertise, such as interests in a closely-held 

partnership, a farm, rental properties, or intellectual property?  If so, does the 

proposed trust protector have the expertise required to carry out the settlor’s intent. 

 Which powers should be granted?  Does the settlor want flexibility to address the 

beneficiaries’ needs and wishes?  Does the settlor want to control from the grave and 

require strict adherence to the settlor’s objectives?  Will any of the powers result in a 

conflict of interest for the protector, or subject the protector to litigation? 

 When will the Protector Act?  The trust instrument can direct when the protector’s 

duties arise.  For example, will the protector only act when there is a vacancy in the 

office of trustee, or only when the beneficiaries are not satisfied with the current 

trustee? 

 Where will the Protector Act?  The geographic location of the trustee, the protector, 

the beneficiaries, the trust administration, and the trust assets should all be 

considered.  Can the protector serve remotely? Will the location of the protector 

invoke the jurisdiction or tax laws of another state?  
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VIII. SUMMARY OF CURRENT STATUTORY PROVISIONS 
 

 

 

 

Each statute should be reviewed to determine effective date and applicability to trusts 

executed before the effective date or becoming irrevocable before the effective date.  The 

preparer of this summary is licensed in the State of Florida only, and the contents of this 

summary are intended for educational and discussion purposes only.   
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Uniform Trust 

Code 

§808 (d) A person, other than a 

beneficiary, who holds a 

power to direct is 

presumptively a fiduciary 

who, as such, is required to 

act in good faith with regard 

to the purposes of the trust 

and the interests of the 

beneficiaries. The holder of a 

power to direct is liable for 

any loss that results from 

breach of a fiduciary duty. 

 (b) If the terms of a trust confer 

upon a person other than the 

settlor of a revocable trust power 

to direct certain actions of the 

trustee, the trustee shall act in 

accordance with an exercise of the 

power unless the attempted 

exercise is manifestly contrary to 

the terms of the trust or the trustee 

knows the attempted exercise 

would constitute a serious breach 

of a fiduciary duty that the person 

holding the power owes to the 

beneficiaries of the trust. 

(c) The terms of a trust may confer 

upon a trustee or other person a 

power to direct the modification or 

termination of the trust. 
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NCCUSL May 

2016 Draft 

Uniform 

Directed Trust 

Act 

 SECTION 2. DEFINITIONS. 

In this [act]: 

(1) “Breach of trust” includes 

a violation by a trust director 

or trustee of a duty imposed 

by this [act] or the terms of a 

trust. 

(6) “Trust director” means a 

person, other than a trustee, 

that is given a power 

under Section 6 by the terms 

of a trust, whether or not the 

terms of the trust designate 

the person as a trust director, 

trust protector, or trust 

adviser. 

SECTION 7.  

DUTY AND LIABILITY OF 

TRUST DIRECTOR. 

(a) Subject to subsection (c), 

with respect to a power of 

direction under Section 

6(b)(1), a power of consent 

under Section 6(b)(2), or a 

further power under Section 

6(c)(1) appropriate to the 

power of direction or consent: 

(1) the trust director is subject 

to the same fiduciary duty as 

a trustee; and 

(2) the director’s duty or 

liability may be varied by the 

terms of the trust to the same 

 SECTION 2 

(5) “Terms of a trust” means the 

manifestation of a settlor’s intent 

regarding a trust’s provisions: 

(A) as expressed in the trust 

instrument; 

(B) as established by other 

evidence that would be admissible 

in a judicial proceeding; 

(C) as amended by a trustee or 

trust director in accord with the 

terms of the trust; [or] 

(D) as determined or amended by 

court order[; or] 

[(E) as determined or amended by 

nonjudicial settlement agreement 

under [Uniform Trust Code 

Section 111]]. 

SECTION 6. POWERS OF 

TRUST DIRECTOR. 

(a) A trust director has only those 

powers granted by the terms of a 

trust under this section. 

(b) The terms of a trust may grant 

a trust director: 

(1) a power of direction to invest, 

manage, or distribute the trust 

property or to direct a trustee or 

another trust director in the 

trustee’s or director’s investment, 

management or distribution of the 
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extent the terms of the trust 

could vary the duty or 

liability of a trustee.(b) 

Subject to subsection (c), 

with respect to a power of 

protection under Section 

6(b)(3) or a further power 

under Section 6(c)(1) 

appropriate to the power of 

protection, the trust director: 

(1) must act in accord with 

the terms and purposes of the 

trust; and 

(2) is not liable for breach of 

trust unless the director’s 

exercise or nonexercise of the 

power was done in bad faith 

or with reckless indifference 

to the purposes of the trust or 

the interests of the 

beneficiaries. 

(c) Unless the terms of a trust 

provide otherwise, if a trust 

director is a licensed medical 

professional and acts in the 

director’s capacity as such, 

the director is not subject to a 

duty or liability under this 

[act]. 

(d) The terms of a trust may 

impose a duty or liability on a 

trust director in addition to 

the duties and liabilities under 

this [act].  

property; 

(2) a power of consent under 

which: 

(A) a trustee or another trust 

director must obtain the 

permission of the director before 

exercising a power of the trustee 

or other director; or 

(B) the director may release a 

trustee or another trust director 

from liability for an action 

proposed or previously taken by 

the trustee or other director; 

(3) a power of protection to: 

(A) amend or modify the terms of 

the trust or terminate the trust; 

(B) change the principal place of 

administration, situs, or governing 

law of the trust; or 

(C) determine the capacity of the 

settlor or a trustee, trust director, 

beneficiary, or other party. 

(D) appoint or remove a trustee or 

another trust director, or a 

successor to either; or 

(E) prosecute, defend, or join an 

action, claim, or judicial 

proceeding relating to the trust. 

(c) Unless the terms of a trust 

provide otherwise: 



 

State Law Treatment of Trust Protectors 

 

State Statute Trust Protector’s Status as a Fiduciary Authority 

Yes No 

 

Permitted Powers Prohibited Powers 

 

29 

 

(1) a trust director may exercise 

any further power appropriate to 

the exercise of the director’s 

express powers under subsection 

(b); 

(2) the powers of a trust director 

are not affected by the incapacity 

or death of the settlor; and 

(3) trust directors with joint 

powers must act by majority 

decision. 

Alabama §19-3B-808  (d) A person, other than a 

beneficiary, who holds a 

power to direct is 

presumptively a fiduciary 

who, as such, is required to 

act in good faith with regard 

to the purposes of the trust 

and the interests of the 

beneficiaries. The holder of a 

power to direct is liable for 

any loss that results from 

breach of a fiduciary duty. 

 

 (b) If the terms of a trust confer 

upon a person other than the 

settlor of a revocable trust power 

to direct certain actions of the 

trustee, then the trustee shall act in 

accordance with an exercise of the 

power unless the attempted 

exercise is manifestly contrary to 

the terms of the trust or the trustee 

knows the attempted exercise 

would constitute a serious breach 

of a fiduciary duty that the person 

holding the power owes to the 

beneficiaries of the trust. 

(c) The terms of a trust may confer 

upon a trustee or other person a 

power to direct the modification or 

termination of the trust. 

 

Alaska § 13.36.370  (d) Subject to the terms of the 

trust instrument, a trust 

protector is not liable or 

accountable as a trustee or 

fiduciary because of an act or 

omission of the trust protector 

 (b) A trust protector appointed 

under (a) of this section has the 

powers, delegations, and functions 

conferred on the protector by the 

trust instrument, which may 

(c) A modification authorized 

under (b) of this section may not 

(1) grant a beneficial interest to 

an individual or a class of 

individuals unless the individual 
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taken when performing the 

function of a trust protector 

under the trust instrument 

include the power to 

(1) remove and appoint a trustee; 

(2) modify or amend the trust 

instrument to achieve favorable 

tax status or to respond to changes 

in 26 U.S.C. (Internal Revenue 

Code) or state law, or the rulings 

and regulations under those laws; 

(3) increase or decrease the 

interests of any beneficiary to the 

trust; and 

(4) modify the terms of a power of 

appointment granted by the trust. 

or class of individuals is 

specifically provided for under 

the trust instrument; 

(2) modify the beneficial interest 

of a governmental unit in a trust 

created under AS 47.07.020(f). 

 

 

Arizona § 14-10703 

§14-10808 

§ 14-10818 

 D. Any provision of 

this title to the 

contrary, but except to 

the extent otherwise 

provided by the trust 

instrument, a trust 

protector is not a 

trustee or fiduciary 

and is not liable or 

accountable as a 

trustee or fiduciary 

because of an act or 

omission of the trust 

protector when 

performing or failing 

to perform the duties 

of a trust protector 

under the trust 

instrument. This 

subsection does not 

apply to trusts that 

become irrevocable 

B. A trust protector appointed by 

the trust instrument has the 

powers, delegations and functions 

conferred on the trust protector by 

the trust instrument. These 

powers, delegations and functions 

may include the following, which 

do not limit what powers, 

delegations and functions may be 

granted to the trust protector: 

1. Remove and appoint a trustee. 

2. Modify or amend the trust 

instrument for any valid purpose 

or reason, including, without 

limitation, to achieve favorable tax 

status or to respond to changes in 

the internal revenue code
1
 or state 

law, or the rulings and regulations 

under that code or law. 

3. Increase, decrease, modify or 

C. Except to the extent otherwise 

specifically provided in the trust 

instrument, a modification 

authorized under subsection B of 

this section may not: 

1. Grant a beneficial interest to 

an individual or a class of 

individuals unless the individual 

or class of individuals is 

specifically provided for under 

the trust instrument. 

2. Modify the beneficial interest 

of a governmental unit in a 

special needs trust. 

 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000003&cite=AKSTS47.07.020&originatingDoc=NE306E3705FE211DD9796E26F278DD372&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
https://1.next.westlaw.com/Document/N386119E2B84811E28574FE02F819FD90/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=arizona+code+14-10818#co_footnote_I166E142026E411E58D3BC353BD35167C
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before January 1, 2009 

if the trust instrument 

allows the settlor to 

remove and replace 

the trust protector. 

 

restrict the interests of any 

beneficiary of the trust. 

4. Modify the terms of a power of 

appointment granted by the trust. 

5. Change the applicable law 

governing the trust. 

 

Arkansas § 28-73-808  (d) A person, other than a 

beneficiary, who holds a 

power to direct is 

presumptively a fiduciary 

who, as such, is required to 

act in good faith with regard 

to the purposes of the trust 

and the interests of the 

beneficiaries. The holder of a 

power to direct is liable for 

any loss that results from 

breach of a fiduciary duty. 

 

 (b) If the terms of a trust confer 

upon a person other than the 

settlor of a revocable trust power 

to direct certain actions of the 

trustee, the trustee shall act in 

accordance with an exercise of the 

power unless the attempted 

exercise is manifestly contrary to 

the terms of the trust or the trustee 

knows the attempted exercise 

would constitute a serious breach 

of a fiduciary duty that the person 

holding the power owes to the 

beneficiaries of the trust. 

(c) The terms of a trust may confer 

upon a trustee or other person a 

power to direct the modification or 

termination of the trust. 

 

California No statute
19

     

  

                                                           
19

  see Crocker v. Citizens National Bank v. Younger, 481 P. 2d 222, 93 Cal. Rptr. 214 (Cal. 1971), which held that a trust advisor can be given powers that 

would normally be exercised by a trustee. 
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Colorado §15-16-801 

 

 

 

 

 

 

 

§15-16-803 

§15-16-801 

(8)(a) “Trust advisor” means 

a person who is: 

(I) Acting in a fiduciary 

capacity; and 

(II) Vested under a governing 

instrument with fiduciary 

powers to direct a trustee's 

actual or proposed investment 

decisions or non-investment 

decisions. 

 

§15-16-803 

(1) A trust advisor with 

power over investment 

decisions is subject to the 

“Uniform Prudent Investor 

Act”, article 1.1 of this title. 

A trust advisor who has 

special skills or expertise or 

who is named a trust advisor 

in reliance upon his or her 

representation that he or she 

has special skills or expertise 

has a duty to use those special 

skills or expertise. 

§15-16-801  

(8)(b) A person who 

holds a nonfiduciary 

power over a trust, 

including a power of 

appointment as 

defined in section 15-

2-102, is not subject to 

the provisions of this 

part 8, regardless of 

whether he or she is 

described as a “trust 

advisor” within a 

governing instrument. 

 

§15-16-803 

(2) The powers and duties of a 

trust advisor, and the extent of 

such powers and duties, are 

established by the governing 

instrument, and the exercise or 

nonexercise of such powers and 

duties is binding on all other 

persons. 

(3) The powers and duties of a 

trust advisor may include, but are 

not limited to: 

(a) The exercise of a specific 

power or the performance of a 

specific duty or function that 

would normally be performed by a 

trustee; 

(b) The direction of a trustee's 

actions regarding all investment 

decisions or one or more specific 

investment decisions; or 

(c) The direction of a trustee's 

actions relating to one or more 

specific non-investment decisions, 

including the exercise of 

discretion to make distributions to 

beneficiaries. 

(4) If a governing instrument 

provides that a trustee must follow 

the direction of a trust advisor and 

the trustee acts in accordance with 

such direction, the trustee is an 

excluded trustee. 

 

  

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000517&cite=COSTS15-2-102&originatingDoc=NEAD0B4700E7B11E4872AE3EAB1228646&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000517&cite=COSTS15-2-102&originatingDoc=NEAD0B4700E7B11E4872AE3EAB1228646&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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Connecticut CT Probate 

Rule 1, §1.1 

(13) “Fiduciary” means a 

person serving as an 

administrator, executor, 

conservator of the estate, 

conservator of the person, 

guardian of an adult with 

intellectual disability, 

guardian of the estate of a 

minor, guardian of the person 

of a minor, temporary 

custodian of the person of a 

minor, trustee or person 

serving in any other role that 

the court determines is 

fiduciary in nature. 

(37) “Trust protector” means 

a person identified in a will or 

other governing instrument 

who is charged with 

protecting the interests of a 

trust beneficiary and is 

identified as a trust protector, 

trust advisor, or beneficiary 

surrogate, or as a person in an 

equivalent role. 
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Delaware 12 Del. Code 

§3313  

§3570 

§3313 

(a) Where 1 or more persons 

are given authority by the 

terms of a governing 

instrument to direct, consent 

to or disapprove a fiduciary's 

actual or proposed investment 

decisions, distribution 

decisions or other decision of 

the fiduciary, such persons 

shall be considered to be 

advisers and fiduciaries when 

exercising such authority 

provided, however, that the 

governing instrument may 

provide that any such adviser 

(including a protector) shall 

act in a nonfiduciary capacity. 

 §3570 

(f) For purposes of this section, 

the term “adviser” shall include a 

“protector” who shall have all of 

the power and authority granted to 

the protector by the terms of the 

governing instrument, which may 

include but shall not be limited to: 

(1) The power to remove and 

appoint trustees, advisers, trust 

committee members, and other 

protectors; 

(2) The power to modify or amend 

the governing instrument to 

achieve favorable tax status or to 

facilitate the efficient 

administration of the trust; and 

(3) The power to modify, expand, 

or restrict the terms of a power of 

appointment granted to a 

beneficiary by the governing 

instrument. 
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Florida
20

  § 736.0808 (4) A person, other than a 

beneficiary, who holds a 

power to direct is 

presumptively a fiduciary 

who, as such, is required to 

act in good faith with regard 

to the purposes of the trust 

and the interests of the 

beneficiaries. The holder of a 

power to direct is liable for 

any loss that results from 

breach of a fiduciary duty. 

 

 (1) Subject to ss. 

736.0403(2) and 736.0602(3)(a), 

the trustee may follow a direction 

of the settlor that is contrary to the 

terms of the trust while a trust is 

revocable. 

(2) If the terms of a trust confer on 

a person other than the settlor of a 

revocable trust the power to direct 

certain actions of the trustee, the 

trustee shall act in accordance 

with an exercise of the power 

unless the attempted exercise is 

manifestly contrary to the terms of 

the trust or the trustee knows the 

attempted exercise would 

constitute a serious breach of a 

fiduciary duty that the person 

holding the power owes to the 

beneficiaries of the trust. 

(3) The terms of a trust may 

confer on a trustee or other person 

a power to direct the modification 

or termination of the trust. 

 

 

Georgia 

 

No statute 

    

  

                                                           
20

 Minassian v. Rachins, 152 So. 2d 719 (Fla. 4
th

 DCA 2014) held that the trust protector could amend the trust as provided in the trust instrument.  

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS736.0403&originatingDoc=NF5ED94F053AC11DBBDC6D51411945ADC&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_58730000872b1
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS736.0403&originatingDoc=NF5ED94F053AC11DBBDC6D51411945ADC&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_58730000872b1
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS736.0602&originatingDoc=NF5ED94F053AC11DBBDC6D51411945ADC&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_b84a0000fd100
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Hawaii HRS § 

554G-4.5 

  (a) A transferor may appoint, 

through the trust instrument, one 

or more advisors or protectors, 

including: 

(1) Advisors who have authority 

under the terms of the trust to 

remove and appoint trustees, 

advisors, trust committee 

members, or protectors; 

(2) Advisors who have authority 

under the terms of the trust to 

direct, consent to, or disapprove of 

distributions from the trust; and 

(3) Advisors, including the 

transferor beneficiary of the trust, 

who serve as investment advisors 

to the trust. 

(b) While a trustee may appoint an 

advisor, the administrative and 

non-administrative authority over 

the trust shall remain with the 

trustee. 

(c) Notwithstanding subsection 

(b), whenever there is a dispute, 

deadlock, or difference of opinion 

between a trustee and an advisor, 

the transferor may direct that the 

determination of the advisor shall 

be binding upon the trustee; 

provided that the trustee shall bear 

no liability or accountability for 

any act or transaction entered into 

or omitted as a result of the 

enforcement of the advisor's 

determination. The trustee's 
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administrative and non-

administrative fiduciary duty to 

the beneficiaries shall be waived 

as to the specific act or transaction 

entered into or omitted as a result 

of the enforcement of the advisor's 

determination; provided that : 

(1) The trustee dissents in writing : 

(A) Before the act or transaction is 

completed; 

(B) To a failure to act; or 

(C) In a reasonably timely manner 

to enter into a transaction; or 

(2) If the advisor is appointed by 

the transferor under the terms of 

the trust and section 560:7-

302 applies to the trust and the 

advisor, the trustee is not required 

to dissent in writing for the waiver 

of the trustee's administrative and 

nonadministrative fiduciary duties 

to the beneficiaries to take effect. 

  

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS560%3a7-302&originatingDoc=N6BA3CBA0B92511E0857ABB5D0092477B&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS560%3a7-302&originatingDoc=N6BA3CBA0B92511E0857ABB5D0092477B&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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Idaho §15-7-501 (1) Definition of terms: 

(c) “Fiduciary” means a 

trustee under any 

testamentary or other trust, an 

executor, administrator, or 

personal representative of a 

decedent's estate, or any other 

party, including a trust 

advisor or a trust protector, 

who is acting in a fiduciary 

capacity for any person, trust 

or estate. 

(2) Liability limits of 

excluded fiduciary. An 

excluded fiduciary is not 

liable, either individually or 

as a fiduciary, for either of 

the following: 

(a) Any loss that results from 

compliance with a direction 

of the trust advisor; 

(b) Any loss that results from 

a failure to take any action 

proposed by an excluded 

fiduciary that requires a prior 

authorization of the trust 

advisor if that excluded 

fiduciary timely sought but 

failed to obtain that 

authorization. 

Any excluded fiduciary is 

also relieved from any 

obligation to perform 

investment reviews and make 

recommendations with 

The trust instrument 

may relieve trust 

protector of fiduciary 

duty over investment 

decisions. 

 

(1)(a) “Distribution trust advisor” 

means a person given authority by 

the trust instrument to exercise all 

or any portions of the powers and 

discretions set forth in subsection 

(11) of this section. 

(b) “Excluded fiduciary” means 

any fiduciary excluded from 

exercising certain powers under 

the instrument, which powers may 

be exercised by the grantor or a 

trust advisor or a trust protector. 

(6) Powers and discretions of trust 

protector. The powers and 

discretions of a trust protector 

shall be as provided in the 

governing instrument and may, in 

the best interests of the trust, be 

exercised or not exercised in the 

sole and absolute discretion of the 

trust protector and shall be binding 

on all other persons. Such powers 

and discretion may include the 

following: 

(a) To modify or amend the trust 

instrument to achieve favorable 

tax status or because of changes in 

the Internal Revenue Code, state 

law, or the rulings and regulations 

thereunder; 

(b) To increase or decrease the 

interests of any beneficiaries to the 

trust; 

 

 

 

 

 

 

May not modify the terms of a 

power of appointment to add 

persons or classes not 

specifically provided for in the 

trust instrument. 



 

State Law Treatment of Trust Protectors 

 

State Statute Trust Protector’s Status as a Fiduciary Authority 

Yes No 

 

Permitted Powers Prohibited Powers 

 

39 

 

respect to any investments to 

the extent the trust advisor 

had authority to direct the 

acquisition, disposition or 

retention of any such 

investment. 

(4) When trust advisor 

considered as fiduciary. If 

one (1) or more trust advisors 

are given authority by the 

terms of a governing 

instrument to direct, consent 

to, or disapprove a fiduciary's 

investment decisions, or 

proposed investment 

decisions, such trust advisors 

shall be considered to be 

fiduciaries when exercising 

such authority unless the 

governing instrument 

provides otherwise. 

(5) Excluded fiduciary's 

liability for loss if trust 

protector appointed. If an 

instrument appoints a trust 

protector, the excluded 

fiduciary is not liable for any 

loss resulting from any action 

taken upon such trust 

protector's direction. 

(c) To modify the terms of any 

power of appointment granted by 

the trust. However, a modification 

or amendment may not grant a 

beneficial interest to any 

individual or class of individuals 

not specifically provided for under 

the trust instrument; 

(d) To terminate the trust; 

(e) To veto or direct trust 

distributions; 

(f) To change situs or governing 

law of the trust, or both; 

(g) To appoint a successor trust 

protector; 

(h) To interpret terms of the trust 

instrument at the request of the 

trustee; 

(i) To advise the trustee on matters 

concerning a beneficiary; and 

(j) To amend or modify the trust 

instrument to take advantage of 

laws governing restraints on 

alienation, distribution of trust 

property, or the administration of 

the trust. 

(8) Powers of trust protector 

incorporated by reference in will 

or trust instrument. Any of the 

powers enumerated in subsection 

(6) of this section, as they exist at 

the time of the signing of a will by 

a testator or testatrix or at the time 
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of the signing of a trust instrument 

by a trustor may be, by 

appropriate reference made 

thereto, incorporated in whole or 

in part in such will or trust 

instrument by a clearly expressed 

intention of a testator or testatrix 

of a will or trustor of a trust 

instrument. 

(9) Investment trust advisor or 

distribution trust advisor provided 

for in trust instrument. A trust 

instrument governed by the laws 

of Idaho may provide for a person 

to act as an investment trust 

advisor or a distribution trust 

advisor, respectively, with regard 

to investment decisions or 

discretionary distributions. 

(10) Powers and discretions of 

investment trust advisor. The 

powers and discretions of an 

investment trust advisor shall be 

provided in the trust instrument 

and may be exercised or not 

exercised, in the best interests of 

the trust, in the sole and absolute 

discretion of the investment trust 

advisor and are binding on any 

other person and any other 

interested party, fiduciary, and 

excluded fiduciary. Unless the 

terms of the document provide 

otherwise, the investment trust 

advisor has the power to perform 

the following: 
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(a) Direct the trustee with respect 

to the retention, purchase, sale or 

encumbrance of trust property and 

the investment and reinvestment 

of principal and income of the 

trust; 

(b) Vote proxies for securities held 

in trust; and 

(c) Select one (1) or more 

investment advisors, managers or 

counselors, including the trustee, 

and delegate to them any of its 

powers. 

(11) Powers and discretions of 

distribution trust advisor. The 

powers and discretions of a 

distribution trust advisor shall be 

provided in the trust instrument 

and may be exercised or not 

exercised, in the best interests of 

the trust, in the sole and absolute 

discretion of the distribution trust 

advisor and are binding on any 

other person and any other 

interested party, fiduciary, and 

excluded fiduciary. Unless the 

terms of the document provide 

otherwise, the distribution trust 

advisor shall direct the trustee 

with regard to all discretionary 

distributions to beneficiaries. 
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Illinois § 16.3 (e) Duty and liability of 

directing party. A directing 

party is a fiduciary of the 

trust subject to the same 

duties and standards 

applicable to a trustee of a 

trust as provided by 

applicable law unless the 

governing instrument 

provides otherwise, but the 

governing instrument may 

not, however, relieve or 

exonerate a directing party 

from the duty to act or 

withhold acting as the 

directing party in good faith 

reasonably believes is in the 

best interests of the trust. 

(f) Duty and liability of 

excluded fiduciary. The 

excluded fiduciary shall act in 

accordance with the 

governing instrument and 

comply with the directing 

party's exercise of the powers 

granted to the directing party 

by the governing instrument. 

Unless otherwise provided in 

the governing instrument, an 

excluded fiduciary has no 

duty to monitor, review, 

inquire, investigate, 

recommend, evaluate, or 

warn with respect to a 

directing party's exercise or 

failure to exercise any power 

granted to the directing party 

… unless the 

governing instrument 

provides otherwise, 

but the governing 

instrument may not, 

however, relieve or 

exonerate a directing 

party from the duty to 

act or withhold acting 

as the directing party 

in good faith 

reasonably believes is 

in the best interests of 

the trust. 

(a) Definitions. In this Section: 

(1) “Directing party” means any 

investment trust advisor, 

distribution trust advisor, or trust 

protector as provided in this 

Section. 

(2) “Distribution trust advisor” 

means any one or more persons 

given authority by the governing 

instrument to direct, consent to, 

veto, or otherwise exercise all or 

any portion of the distribution 

powers and discretions of the trust, 

including but not limited to 

authority to make discretionary 

distribution of income or 

principal. 

(3) “Excluded fiduciary” means 

any fiduciary that by the 

governing instrument is directed to 

act in accordance with the exercise 

of specified powers by a directing 

party, in which case such specified 

powers shall be deemed granted 

not to the fiduciary but to the 

directing party and such fiduciary 

shall be deemed excluded from 

exercising such specified powers. 

If a governing instrument provides 

that a fiduciary as to one or more 

specified matters is to act, omit 

action, or make decisions only 

with the consent of a directing 

party, then such fiduciary is an 

excluded fiduciary with respect to 

such matters. Notwithstanding any 
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by the governing instrument, 

including but not limited to 

any power related to the 

acquisition, disposition, 

retention, management, or 

valuation of any asset or 

investment. Except as 

otherwise provided in this 

Section or the governing 

instrument, an excluded 

fiduciary is not liable, either 

individually or as a fiduciary, 

for any action, inaction, 

consent, or failure to consent 

by a directing party, including 

but not limited to any of the 

following: 

(1) if a governing instrument 

provides that an excluded 

fiduciary is to follow the 

direction of a directing party, 

and such excluded fiduciary 

acts in accordance with such 

a direction, then except in 

cases of willful misconduct 

on the part of the excluded 

fiduciary in complying with 

the direction of the directing 

party, the excluded fiduciary 

is not liable for any loss 

resulting directly or indirectly 

from following any such 

direction, including but not 

limited to compliance 

regarding the valuation of 

assets for which there is no 

readily available market 

provision of this Section to the 

contrary, a person does not fail to 

qualify as an excluded fiduciary 

solely by reason of having 

effectuated, participated in, or 

consented to a transaction, 

including but not limited to any 

transaction described in Section 

16.1 or Section 16.4 of this Act, 

invoking the provisions of this 

Section with respect to any new or 

existing trust. 

(4) “Fiduciary” means any person 

expressly given one or more 

fiduciary duties by the governing 

instrument, including but not 

limited to a trustee. 

(5) “Governing instrument” refers 

to the instrument stating the terms 

of a trust, including but not limited 

to any court order or nonjudicial 

settlement agreement establishing, 

construing, or modifying the terms 

of the trust in accordance with 

Section 16.1, 16.4, or 16.6 or other 

applicable law. 

(6) “Investment trust advisor” 

means any one or more persons 

given authority by the governing 

instrument to direct, consent to, 

veto, or otherwise exercise all or 

any portion of the investment 

powers of the trust. 

(7) “Power” means authority to 

take or withhold an action or 



 

State Law Treatment of Trust Protectors 

 

State Statute Trust Protector’s Status as a Fiduciary Authority 

Yes No 

 

Permitted Powers Prohibited Powers 

 

44 

 

value; 

(2) if a governing instrument 

provides that an excluded 

fiduciary is to act or omit to 

act only with the consent of a 

directing party, then except in 

cases of willful misconduct 

on the part of the excluded 

fiduciary, the excluded 

fiduciary is not liable for any 

loss resulting directly or 

indirectly from any act taken 

or omitted as a result of such 

directing party's failure to 

provide such consent after 

having been asked to do so by 

the excluded fiduciary; or 

(3) if a governing instrument 

provides that, or for any other 

reason, an excluded fiduciary 

is required to assume the role 

or responsibilities of a 

directing party, or if the 

excluded party appoints a 

directing party or successor to 

a directing party, then the 

excluded fiduciary shall also 

assume the same fiduciary 

and other duties and 

standards that applied to such 

directing party. 

 

decision, including but not limited 

to an expressly specified power, 

the implied power necessary to 

exercise a specified power, and 

authority inherent in a general 

grant of discretion. 

(8) “Trust protector” means any 

one or more persons given any one 

or more of the powers specified in 

subsection (d), whether or not 

designated with the title of trust 

protector by the governing 

instrument. 

(b) Powers of investment trust 

advisor. An investment trust 

advisor may be designated in the 

governing instrument of a trust. 

The powers of an investment trust 

advisor may be exercised or not 

exercised in the sole and absolute 

discretion of the investment trust 

advisor, and are binding on all 

other persons, including but not 

limited to each beneficiary, 

fiduciary, excluded fiduciary, and 

any other party having an interest 

in the trust. The governing 

instrument may use the title 

“investment trust advisor” or any 

similar name or description 

demonstrating the intent to 

provide for the office and function 

of an investment trust advisor. 

Unless the terms of the governing 

instrument provide otherwise, the 

investment trust advisor has the 
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authority to: 

(1) direct the trustee with respect 

to the retention, purchase, transfer, 

assignment, sale, or encumbrance 

of trust property and the 

investment and reinvestment of 

principal and income of the trust; 

(2) direct the trustee with respect 

to all management, control, and 

voting powers related directly or 

indirectly to trust assets, including 

but not limited to voting proxies 

for securities held in trust; 

(3) select and determine 

reasonable compensation of one or 

more advisors, managers, 

consultants, or counselors, 

including the trustee, and to 

delegate to them any of the powers 

of the investment trust advisor in 

accordance with subsection (b) of 

Section 5.1; and 

(4) determine the frequency and 

methodology for valuing any asset 

for which there is no readily 

available market value. 

(c) Powers of distribution trust 

advisor. A distribution trust 

advisor may be designated in the 

governing instrument of a trust. 

The powers of a distribution trust 

advisor may be exercised or not 

exercised in the sole and absolute 

discretion of the distribution trust 

advisor, and are binding on all 
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other persons, including but not 

limited to each beneficiary, 

fiduciary, excluded fiduciary, and 

any other party having an interest 

in the trust. The governing 

instrument may use the title 

“distribution trust advisor” or any 

similar name or description 

demonstrating the intent to 

provide for the office and function 

of a distribution trust advisor. 

Unless the terms of the governing 

instrument provide otherwise, the 

distribution trust advisor has 

authority to direct the trustee with 

regard to all decisions relating 

directly or indirectly to 

discretionary distributions to or for 

one or more beneficiaries. 

(d) Powers of trust protector. A 

trust protector may be designated 

in the governing instrument of a 

trust. The powers of a trust 

protector may be exercised or not 

exercised in the sole and absolute 

discretion of the trust protector, 

and are binding on all other 

persons, including but not limited 

to each beneficiary, investment 

trust advisor, distribution trust 

advisor, fiduciary, excluded 

fiduciary, and any other party 

having an interest in the trust. The 

governing instrument may use the 

title “trust protector” or any 

similar name or description 

demonstrating the intent to 
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provide for the office and function 

of a trust protector. The powers 

granted to a trust protector by the 

governing instrument may include 

but are not limited to authority to 

do any one or more of the 

following: 

(1) modify or amend the trust 

instrument to achieve favorable 

tax status or respond to changes in 

the Internal Revenue Code, federal 

laws, State law, or the rulings and 

regulations under such laws; 

(2) increase, decrease, or modify 

the interests of any beneficiary or 

beneficiaries of the trust; 

(3) modify the terms of any power 

of appointment granted by the 

trust; provided, however, such 

modification or amendment may 

not grant a beneficial interest to 

any individual, class of 

individuals, or other parties not 

specifically provided for under the 

trust instrument; 

(4) remove, appoint, or remove 

and appoint, a trustee, investment 

trust advisor, distribution trust 

advisor, another directing party, 

investment committee member, or 

distribution committee member, 

including designation of a plan of 

succession for future holders of 

any such office; 

(5) terminate the trust, including 
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determination of how the trustee 

shall distribute the trust property 

to be consistent with the purposes 

of the trust; 

(6) change the situs of the trust, 

the governing law of the trust, or 

both; 

(7) appoint one or more successor 

trust protectors, including 

designation of a plan of succession 

for future trust protectors; 

(8) interpret terms of the trust 

instrument at the request of the 

trustee; 

(9) advise the trustee on matters 

concerning a beneficiary; or 

(10) amend or modify the trust 

instrument to take advantage of 

laws governing restraints on 

alienation, distribution of trust 

property, or to improve the 

administration of the trust. 

If a charity is a current beneficiary 

or a presumptive remainder 

beneficiary of the trust, a trust 

protector must give notice to the 

Attorney General's Charitable 

Trust Bureau at least 60 days 

before taking any of the actions 

authorized under item (2), (3), (4), 

(5), or (6) of this subsection. The 

Attorney General's Charitable 

Trust Bureau may, however, 

waive this notice requirement. 
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 (g) Submission to court 

jurisdiction; effect on directing 

party. By accepting an 

appointment to serve as a directing 

party of a trust that is subject to 

the laws of this State, the directing 

party submits to the jurisdiction of 

the courts of this State even if 

investment advisory agreements or 

other related agreements provide 

otherwise, and the directing party 

may be made a party to any action 

or proceeding if issues relate to a 

decision or action of the directing 

party. 

(h) Duty to inform excluded 

fiduciary. Each directing party 

shall keep the excluded fiduciary 

and any other directing party 

reasonably informed regarding the 

administration of the trust with 

respect to any specific duty or 

function being performed by the 

directing party to the extent that 

the duty or function would 

normally be performed by the 

excluded fiduciary or to the extent 

that providing such information to 

the excluded fiduciary or other 

directing party is reasonably 

necessary for the excluded 

fiduciary or other directing party 

to perform its duties, and the 

directing party shall provide such 

information as reasonably 

requested by the excluded 

fiduciary or other directing party. 



 

State Law Treatment of Trust Protectors 

 

State Statute Trust Protector’s Status as a Fiduciary Authority 

Yes No 

 

Permitted Powers Prohibited Powers 

 

50 

 

Neither the performance nor the 

failure to perform of a directing 

party's duty to inform as provided 

in this subsection affects 

whatsoever the limitation on the 

liability of the excluded fiduciary 

as provided in this Section. 

(i) Reliance on counsel. An 

excluded fiduciary may, but is not 

required to, obtain and rely upon 

an opinion of counsel on any 

matter relevant to this Section. 

(j) Applicability. On and after its 

effective date, this Section applies 

to: 

(1) all existing and future trusts 

that appoint or provide for a 

directing party, including but not 

limited to a party granted power or 

authority effectively comparable 

in substance to that of a directing 

party as provided in this Section; 

or 

(2) any existing or future trust 

that: 

(A) is modified in accordance with 

applicable law or the terms of the 

governing instrument to appoint or 

provide for a directing party; or 

(B) is modified to appoint or 

provide for a directing party, 

including but not limited to a party 

granted power or authority 

effectively comparable in 



 

State Law Treatment of Trust Protectors 

 

State Statute Trust Protector’s Status as a Fiduciary Authority 

Yes No 

 

Permitted Powers Prohibited Powers 

 

51 

 

substance to that of a directing 

party, in accordance with (i) a 

court order, or (ii) a nonjudicial 

settlement agreement made in 

accordance with Section 16.1, 

whether or not such order or 

agreement specifies that this 

Section governs the 

responsibilities, actions, and 

liabilities of persons designated as 

a directing party or excluded 

fiduciary. 

 

Indiana IC 30-4-3-9 (a) If the terms of the trust 

give a person a power to 

direct the trustee in the 

administration of the trust and 

those terms expressly direct 

the trustee to rely, or relieve 

the trustee from liability if he 

does rely, on that person's 

directions, the trustee may do 

so and will incur no liability 

for any loss to the trust estate. 

(b) If the terms of the trust 

give a person a power to 

direct the trustee in the 

administration of the trust, 

except as provided in 

subsection (a) of this section: 

(1) If the person holds the 

power as a fiduciary, the 

trustee has a duty to refuse to 

comply with any direction 

which he knows or should 
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know would constitute a 

breach of a duty owed by that 

person as a fiduciary. 

(2) If the person holds the 

power solely for his own 

benefit, the trustee may refuse 

to comply only if the 

attempted exercise of the 

power violates the terms of 

the trust with respect to that 

power. 

Iowa §633A.4207 3. A person other than a 

beneficiary who holds a 

power to direct is 

presumptively a fiduciary 

who is required to act in good 

faith with regard to the 

purposes of the trust and the 

interests of the beneficiaries. 

The holder of a power to 

direct is liable for any loss 

that results from a breach of a 

fiduciary duty. 

 1. While a trust is revocable, the 

trustee may follow a written 

direction of the settlor that is 

contrary to the terms of the trust. 

2. If the terms of the trust confer 

upon a person other than the 

settlor of a revocable trust power 

to direct certain actions of the 

trustee, the trustee shall act in 

accordance with an exercise of the 

power unless the trustee knows the 

attempted exercise violates the 

terms of the trust or the trustee 

knows that the person holding the 

power is not competent. 
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Kansas
21

 §58a-808  (d) A person, other than a 

beneficiary, who holds a 

power to direct is 

presumptively a fiduciary 

who, as such, is required to 

act in good faith with regard 

to the purposes of the trust 

and the interests of the 

beneficiaries. The holder of a 

power to direct is liable for 

any loss that results from 

breach of a fiduciary duty. 

 (a) While a trust is revocable, the 

trustee may follow a direction of 

the settlor that is contrary to the 

terms of the trust. 

(b) If the terms of a trust confer 

upon a person other than the 

settlor of a revocable trust power 

to direct certain actions of the 

trustee, the trustee shall act in 

accordance with an exercise of the 

power unless the attempted 

exercise is manifestly contrary to 

the terms of the trust or the trustee 

knows the attempted exercise 

would constitute a serious breach 

of a fiduciary duty that the person 

holding the power owes to the 

beneficiaries of the trust. 

(c) The terms of a trust may confer 

upon a trustee or other person a 

power to direct the modification or 

termination of the trust. 

 

  

                                                           
21

 Midwest Trust Co. v. Brinton, 331 P.3d 834, 2014 WL 4082219 (Kan. Ct. App., July 22, 2015). 
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Kentucky §386B.8-080 (4) A person, other than a 

beneficiary, who holds a 

power to direct is 

presumptively a fiduciary 

who, as such, is required to 

act in good faith with regard 

to the purposes of the trust 

and the interests of the 

beneficiaries. The holder of a 

power to direct is liable for 

any loss that results from 

breach of a fiduciary duty. 

 

 (1) While a trust is revocable, the 

trustee may follow a direction of 

the settlor that is contrary to the 

terms of the trust. 

(2) If the terms of a trust confer 

upon a person other than the 

settlor of a revocable trust power 

to direct certain actions of the 

trustee, the trustee shall act in 

accordance with an exercise of the 

power unless the attempted 

exercise is manifestly contrary to 

the terms of the trust or the trustee 

knows the attempted exercise 

would constitute a breach of a 

fiduciary duty that the person 

holding the power owes to the 

beneficiaries of the trust. 

(3) The terms of a trust may 

confer upon a trustee or other 

person a power to direct the 

modification or termination of the 

trust.  
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Louisiana
22

 LSA-R.S. 9 

§2025 

§2031 

§2031 (4) A person, other 

than a beneficiary, who holds 

a power to direct is 

presumptively a fiduciary 

who, as such, is required to 

act in good faith with regard 

to the purposes of the trust 

and the interests of the 

beneficiaries. The holder of a 

power to direct is liable for 

any loss that results from 

breach of a fiduciary duty. 

 

 §2031 (1) While a trust is 

revocable, the trustee may follow 

a direction of the settlor that is 

contrary to the terms of the trust. 

(2) If the terms of a trust confer 

upon a person other than the 

settlor of a revocable trust power 

to direct certain actions of the 

trustee, the trustee shall act in 

accordance with an exercise of the 

power unless the attempted 

exercise is manifestly contrary to 

the terms of the trust or the trustee 

knows the attempted exercise 

would constitute a breach of a 

fiduciary duty that the person 

holding the power owes to the 

beneficiaries of the trust. 

(3) The terms of a trust may 

confer upon a trustee or other 

person a power to direct the 

modification or termination of the 

trust.  

§2025 - A settlor may delegate to 

another person the right to 

terminate a trust, or to modify the 

administrative provisions of a 

trust, but the right to modify other 

provisions of a trust may not 

be delegated except as provided 

in R.S. 9:2031. 

 

  

                                                           
22

 In re Eleanor Pierce (Marshall) Stevens Living Tr., 159 So. 3d 1101, 1110 (La. Ct. App. 2015). 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000011&cite=LARS9%3a2031&originatingDoc=N89CE46E0CD2711DFA5D79490DA02967E&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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Maine Me Rev. 

Stat. Ann. 

18-B, §110, 

§105  

§808 

§808 –  

4. Power to direct; fiduciary 

duty. A person, other than a 

beneficiary, who holds a 

power to direct is 

presumptively a fiduciary 

who, as such, is required to 

act in good faith with regard 

to the purposes of 

the trust and the interests of 

the beneficiaries. The holder 

of a power to direct is liable 

for any loss that results from 

breach of a fiduciary duty. 

 

 §105  

3. Waiver or modification. The 

settlor, in the trust instrument or in 

another writing delivered to the 

trustee, may waive or modify the 

duties of a trustee under section 

813, subsection 1 or 2 to give 

notice, information and reports to 

qualified beneficiaries in either or 

both of the following ways: 

A. Waiving or modifying such 

duties as to all qualified 

beneficiaries except the settlor's 

surviving spouse during the 

lifetime of the settlor or the 

lifetime of the settlor's surviving 

spouse; and 

B. With respect to one or more of 

the current beneficiaries as to 

whom the settlor has waived or 

modified such duties, designating 

a person or persons, any of whom 

may or may not be a beneficiary, 

to act in good faith to protect the 

interests of the current 

beneficiaries who are not 

receiving notice, information or 

reports and to receive any notice, 

information or reports required 

under section 813, subsection 1 or 

2 in lieu of providing such notice, 

information or reports to the 

current beneficiaries. The person 

or persons designated under this 

paragraph are deemed to be 

representatives of the current 
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beneficiaries not receiving notice, 

information or reports for the 

purposes of the time limitation for 

a beneficiary to commence an 

action against the trustee for 

breach of trust as provided in 

section 1005, subsection 1. 

 

§110 - Designated representatives 

to receive notice and protect the 

interests of the beneficiaries, other 

than spouse. 

§808 - 1. Revocable trust; 

direction of settlor. While a trust is 

revocable, the trustee may follow 

a direction of the settlor that is 

contrary to the terms of the trust. 

2. Directions of person conferred 

power to direct trustee. If the 

terms of a trust confer upon a 

person other than the settlor of a 

revocable trust power to direct 

certain actions of the trustee, the 

trustee shall act in accordance 

with an exercise of the power 

unless the attempted exercise is 

manifestly contrary to the terms of 

the trust or the trustee knows the 

attempted exercise would 

constitute a serious breach of a 

fiduciary duty that the person 

holding the power owes to the 

beneficiaries of the trust. 

3. Modification or 

termination. The terms of 
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a trust may confer upon a trustee 

or other person a power to direct 

the modification or termination of 

the trust.  

Maryland §14-5-808 Advisers given powers to 

direct, consent to, or 

disapprove decisions of 

trustee 

(b)(1)(i) Except as provided 

in paragraph (2) of this 

subsection, if the terms of a 

trust confer on one or more 

persons, other than the settlor 

of a revocable trust, a power 

to direct, consent to, or 

disapprove the actual or 

proposed investment 

decisions, distribution 

decisions, or other decisions 

of the trustee, the persons 

shall be considered advisers 

and fiduciaries that, as such, 

are required to act reasonably 

under the circumstances with 

regard to the purposes of the 

trust and the interests of the 

beneficiaries. 

(ii) The trustee may not act in 

accordance with an exercise 

of the power if: 

1. The attempted exercise is 

manifestly contrary to the 

terms of the trust, unless 

expressly waived in writing 

by the settlor; or 

 (a) While a trust is revocable, the 

trustee may follow a written 

direction of the settlor that is 

contrary to the terms of the trust. 

 

(2) A beneficiary that holds a 

power to direct, consent to, or 

disapprove of a trustee action may 

not be treated as a fiduciary with 

respect to the exercise of the 

power to the extent that the only 

persons whose interests in the trust 

are affected by the decision of the 

beneficiary are the beneficiary and 

those persons whose interests in 

the trust are subject to control by 

the beneficiary through the 

exercise of a power of 

appointment. 

(3) An adviser under this 

subsection is liable for a loss that 

results from breach of a fiduciary 

duty. 

Terms of trust requiring trustee to 

follow direction of adviser 

(c)(1) If the terms of a trust 

require that a trustee shall follow 

the direction of an adviser with 

respect to proposed investment 

decisions, distribution decisions, 

 unless the attempted exercise is 

manifestly contrary to the terms 

of the trust or the trustee knows 

the attempted exercise would 

constitute a serious breach of a 

fiduciary duty that the person 

holding the power owes to the 

beneficiaries of the trust. 
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2. The trustee knows the 

attempted exercise would 

constitute a breach of a 

fiduciary duty that the person 

holding the power owes to the 

beneficiaries of the trust. 

or other decisions of the trustee: 

(i) The trustee shall act in 

accordance with the direction of 

the adviser and may not be liable 

for a loss resulting directly or 

indirectly from the act except in 

the case of willful misconduct on 

the part of the trustee; and 

(ii) The trustee shall have no duty 

to: 

1. Monitor the conduct of the 

adviser; 

2. Provide advice to the adviser; or 

3. Communicate with, warn, or 

apprise a beneficiary or third party 

concerning instances in which the 

trustee would or might have 

exercised the discretion of the 

trustee in a manner different from 

the manner directed by the 

adviser. 

(2) Absent a preponderance of the 

evidence to the contrary, the 

actions of the trustee pertaining to 

matters within the scope of the 

authority of the adviser, such as 

confirming that the directions of 

the adviser have been carried out 

and recording and reporting 

actions taken at the direction of 

the adviser, shall be presumed to 

be administrative actions taken by 

the trustee solely to allow the 

trustee to perform those duties 
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assigned to the trustee by the 

terms of the trust, and these 

administrative actions may not be 

deemed to constitute an 

undertaking by the trustee to 

monitor the adviser or otherwise 

participate in actions within the 

scope of the authority of the 

adviser. 

Powers of adviser relating to 

investment decisions 

(d) Unless the terms of a trust 

otherwise provide, an adviser that 

is given authority with respect to 

investment decisions has the 

power to perform the following: 

(1) Direct the trustee with respect 

to the retention, purchase, sale, or 

encumbrance of the trust property 

and the investment and 

reinvestment of principal and 

income from the trust; 

(2) Vote proxies for securities held 

in trust; and 

(3) Select one or more investment 

advisers, managers, or counselors, 

including the trustee, and delegate 

to the advisers, managers, or 

counselors a power of the adviser. 

Power to direct modification or 

termination of trust 

(e) The terms of a trust may confer 

on a trustee or other person a 

power to direct the modification or 
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termination of the trust. 

Massachusetts MGLA 203E 

§ 808 

(c) A person who holds a 

power to direct is 

presumptively a fiduciary 

who is required to act in good 

faith with regard to the 

purposes of the trust and the 

interests of the beneficiaries. 

The holder of a power to 

direct shall be liable for any 

loss that results from a breach 

of a fiduciary duty. 

 

 

 (a) While a trust is revocable, the 

trustee may follow a direction of 

the settlor that is contrary to the 

terms of the trust. 

(b) If the terms of a trust confer 

upon a person, other than the 

settlor of a revocable trust, power 

to direct certain actions of the 

trustee, the trustee shall act in 

accordance with an exercise of the 

power, unless the attempted 

exercise is manifestly contrary to 

the terms of the trust or the trustee 

knows the attempted exercise 

would constitute a serious breach 

of a fiduciary duty that the person 

holding the power owes to the 

beneficiaries of the trust. 

 (Does not specify power to amend 

or direct.) 

 …. unless the attempted exercise 

is manifestly contrary to the 

terms of the trust or the trustee 

knows the attempted exercise 

would constitute a serious breach 

of a fiduciary duty that the 

person holding the power owes to 

the beneficiaries of the trust. 
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Michigan §700.7808 

§700.7809 

§700.7809 

 (1) A trust protector, other 

than a trust protector who is a 

beneficiary of the trust, is 

subject to all of the following: 

(a) Except as provided in 

subsection (2), the trust 

protector is a fiduciary to the 

extent of the powers, duties, 

and discretions granted to 

him or her under the terms of 

the trust. 

(b) In exercising or refraining 

from exercising any power, 

duty, or discretion, the trust 

protector shall act in good 

faith and in accordance with 

the terms and purposes of the 

trust and the interests of the 

beneficiaries. 

(c) The trust protector is 

liable for any loss that results 

from the breach of his or her 

fiduciary duties. 

 (3) Except as otherwise 

provided in subsection (4), 

the trustee shall act in 

accordance with a trust 

protector's exercise of the 

trust protector's specified 

powers and is not liable for so 

acting. 

(4) If either of the following 

applies to a trust protector's 

(2) The terms of a trust 

may provide that a 

trust protector to 

whom powers of 

administration 

described in section 

675(4) of the internal 

revenue code, 26 USC 

675, have been granted 

may exercise those 

powers in a 

nonfiduciary capacity. 

However, the terms of 

the trust shall not 

relieve the trust 

protector from the 

requirement under 

subsection (1)(b) that 

he or she exercise or 

refrain from exercising 

any power, duty, or 

discretion in good 

faith and in 

accordance with the 

terms and purposes of 

the trust and the 

interests of the 

beneficiaries. 

 

§700.7808 

While a trust is revocable, the 

trustee may follow a direction of 

the settlor that is contrary to the 

terms of the trust. 
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attempted exercise of a 

specified power, the trustee 

shall not act in accordance 

with the attempted exercise of 

the power unless the trustee 

receives prior direction from 

the court: 

(a) The exercise is contrary to 

the terms of the trust. 

(b) The exercise would 

constitute a breach of any 

fiduciary duty that the trust 

protector owes to the 

beneficiaries of the trust. 

(5) A trustee is not liable for 

any loss that results from any 

of the following: 

(a) The trustee's compliance 

with a direction of a trust 

protector, unless the 

attempted exercise was 

described in subsection (4). 

(b) The trustee's failure to 

take any action that requires a 

prior authorization of the trust 

protector if the trustee timely 

sought but failed to receive 

the authorization. 

(c) Seeking a determination 

from the court regarding the 

trust protector's actions or 

directions. 

(d) The trustee's refraining 

from action pursuant to 
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subsection (4). 

(6) The terms of a trust may 

confer upon a trustee or other 

person a power to direct the 

modification or termination 

of the trust. 

(7) By accepting an 

appointment to serve as a 

trust protector of a trust 

registered in this state or 

having its principal place of 

administration in this state, 

the trust protector submits to 

the jurisdiction of the courts 

of this state even if 

investment advisory 

agreements or other related 

agreements provide 

otherwise, and the trust 

protector may be made a 

party to any action or 

proceeding relating to a 

decision, action, or inaction 

of the trust protector. 

(8) A term of a trust that 

relieves a trust protector from 

liability for breach of his or 

her fiduciary duties is 

unenforceable to the extent 

that either of the following 

applies: 

(a) The term relieves the trust 

protector of liability for acts 

committed in bad faith or 

with reckless indifference to 
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the purposes of the trust or 

the interests of the trust 

beneficiaries. 

(b) The term was inserted as 

the result of an abuse by the 

trust protector of a fiduciary 

or confidential relationship to 

the settlor. 
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Minnesota §501C.0808 Subdivision 1. 

(d) “Excluded fiduciary” 

means any fiduciary that by 

the governing instrument is 

directed to act in accordance 

with the exercise of specified 

powers by a directing party, 

in which case such specified 

powers shall be deemed 

granted not to the fiduciary 

but to the directing party and 

such fiduciary shall be 

deemed excluded from 

exercising such specified 

powers. If a governing 

instrument provides that a 

fiduciary as to one or more 

specified matters is to act, 

omit action, or make 

decisions only with the 

consent of a directing party, 

then such fiduciary is an 

excluded fiduciary with 

respect to such matters. A 

person may be an excluded 

fiduciary even if such person 

participated in the exercise of 

(1) a power described 

in section 501C.0111 relating 

to nonjudicial settlement 

agreements, (2) a power 

described in section 

502.851 relating to decanting, 

(3) a permitted trustee 

amendment, or (4) a similar 

power that invokes the 

provisions of this section with 

The instrument may 

not relieve or 

exonerate from duty to 

act or withhold action 

as the directing party 

in good faith 

reasonably believes to 

be in the best interests 

of the trust.  

Subdivision 1.  

(a) The definitions in this section 

apply to this section. 

(b) “Directing party” means any 

investment trust advisor, 

distribution trust advisor, or trust 

protector as provided in this 

section. 

(c) “Distribution trust advisor” 

means one or more persons given 

authority by the governing 

instrument to direct, consent to, 

veto, or otherwise exercise all or 

any portion of the distribution 

powers and discretions of the trust, 

including but not limited to 

authority to make discretionary 

distributions of income or 

principal. 

 (f) “Governing instrument” means 

the instrument stating the terms of 

a trust, including but not limited to 

any court order, or nonjudicial 

settlement agreement establishing, 

construing, or modifying the terms 

of the trust in accordance 

with section 

501C.0111 or 502.851, or other 

applicable law. 

(g) “Investment trust advisor” 

means any one or more persons 

given authority by the governing 

instrument to direct, consent to, or 

veto the exercise of all or any 

portion of the investment powers 
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respect to any new or existing 

trust. 

(e) “Fiduciary” means any 

person expressly given one or 

more fiduciary duties by the 

governing instrument, 

including but not limited to a 

trustee. 

Subd. 5. Duty and liability of 

directing party. A directing 

party is a fiduciary of the 

trust subject to the same 

duties and standards 

applicable to a trustee of a 

trust as provided by 

applicable law unless the 

governing instrument 

provides otherwise, but the 

governing instrument may 

not, however, relieve or 

exonerate a directing party 

from the duty to act or 

withhold acting as the 

directing party in good faith 

reasonably believes is in the 

best interests of the trust. 

Subd. 6. Duty and liability of 

excluded fiduciary. (a) The 

excluded fiduciary shall act in 

accordance with the 

governing instrument and 

comply with the directing 

party's exercise of the powers 

granted to the directing party 

by the governing instrument. 

Unless otherwise provided in 

of the trust. 

(h) “Power” means authority to 

take or withhold an action or 

decision, including but not limited 

to an expressly specified power, 

the implied power necessary to 

exercise a specified power, and 

authority inherent in a general 

grant of discretion. 

(i) “Trust protector” means one or 

more persons given one or more of 

the powers specified in 

subdivision 4, whether or not 

designated with the title of trust 

protector by the governing 

instrument. 

Subd. 2. Powers of investment 

trust advisor. An investment trust 

advisor may be designated in the 

governing instrument of a trust. 

The powers of an investment trust 

advisor may be exercised or not 

exercised in the sole and absolute 

discretion of the investment trust 

advisor, and are binding on all 

other persons, including but not 

limited to each beneficiary, 

fiduciary, excluded fiduciary, and 

any other party having an interest 

in the trust. The governing 

instrument may use the title 

“investment trust advisor” or any 

similar name or description 

demonstrating the intent to 

provide for the office and function 

of an investment trust advisor. 
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the governing instrument, an 

excluded fiduciary has no 

duty to monitor, review, 

inquire, investigate, 

recommend, evaluate, or 

warn with respect to a 

directing party's exercise of 

or failure to exercise any 

power granted to the directing 

party by the governing 

instrument, including but not 

limited to, any power related 

to the acquisition, disposition, 

retention, management, or 

valuation of any asset or 

investment. Except as 

otherwise provided in this 

section or the governing 

instrument, an excluded 

fiduciary is not liable, either 

individually or as a fiduciary, 

for any action, inaction, 

consent, or failure to consent 

by a directing party, including 

but not limited to, any of the 

following: 

(1) if a governing instrument 

provides that an excluded 

fiduciary is to follow the 

direction of a directing party, 

and the excluded fiduciary 

acts in accordance with the 

direction, then except in cases 

of willful misconduct on the 

part of the excluded fiduciary 

in complying with the 

direction of the directing 

Unless the terms of the governing 

instrument provide otherwise, the 

investment trust advisor has the 

authority to: 

(1) direct the trustee with respect 

to the retention, purchase, transfer, 

assignment, sale, or encumbrance 

of trust property and the 

investment and reinvestment of 

principal and income of the trust; 

(2) direct the trustee with respect 

to all management, control, and 

voting powers related directly or 

indirectly to trust assets, including 

but not limited to voting proxies 

for securities held in trust; 

(3) select and determine 

reasonable compensation of one or 

more advisors, managers, 

consultants, or counselors, 

including the trustee, and to 

delegate to them any of the powers 

of the investment trust advisor in 

accordance with section 

501C.0807; and 

(4) determine the frequency and 

methodology for valuing any asset 

for which there is no readily 

available market value. 

Subd. 3. Powers of distribution 

trust advisor. A distribution trust 

advisor may be designated in the 

governing instrument of a trust. 

The powers of a distribution trust 

advisor may be exercised or not 
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party, the excluded fiduciary 

is not liable for any loss 

resulting directly or indirectly 

from following the direction, 

including but not limited to, 

compliance regarding the 

valuation of assets for which 

there is no readily available 

market value; 

(2) if a governing instrument 

provides that an excluded 

fiduciary is to act or omit to 

act only with the consent of a 

directing party, then except in 

cases of willful misconduct 

on the part of the excluded 

fiduciary, the excluded 

fiduciary is not liable for any 

loss resulting directly or 

indirectly from any act taken 

or omitted as a result of the 

directing party's failure to 

provide consent after having 

been requested to do so by 

the excluded fiduciary; or 

(3) if a governing instrument 

provides that, or if for any 

other reason, an excluded 

fiduciary is required to 

assume the role or 

responsibilities of a directing 

party, or if the excluded 

fiduciary appoints a directing 

party or successor to a 

directing party, then except in 

cases of willful misconduct 

on the part of the excluded 

exercised in the sole and absolute 

discretion of the distribution trust 

advisor, and are binding on all 

other persons, including but not 

limited to each beneficiary, 

fiduciary, excluded fiduciary, and 

any other party having an interest 

in the trust. The governing 

instrument may use the title 

“distribution trust advisor” or any 

similar name or description 

demonstrating the intent to 

provide for the office and function 

of a distribution trust advisor. 

Unless the terms of the governing 

instrument provide otherwise, the 

distribution trust advisor has 

authority to direct the trustee with 

regard to all decisions relating 

directly or indirectly to 

discretionary distributions to or for 

one or more beneficiaries. 

Subd. 4. Powers of trust 

protector. A trust protector may be 

designated in the governing 

instrument of a trust. The powers 

of a trust protector may be 

exercised or not exercised in the 

sole and absolute discretion of the 

trust protector, and are binding on 

all other persons, including but not 

limited to each beneficiary, 

investment trust advisor, 

distribution trust advisor, 

fiduciary, excluded fiduciary, and 

any other party having an interest 

in the trust. The governing 
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fiduciary, the excluded 

fiduciary is not liable for any 

loss resulting directly or 

indirectly from its actions in 

carrying out the roles and 

responsibilities of the 

directing party. 

(b) Any excluded fiduciary is 

also relieved from any 

obligation to review or 

evaluate any direction from a 

distribution trust advisor or to 

perform investment or 

suitability reviews, inquiries, 

or investigations or to make 

recommendations or 

evaluations with respect to 

investments to the extent the 

directing party, custodial 

account owner, or authorized 

designee of a custodial 

account owner had authority 

to direct the acquisition, 

disposition, or retention of 

any such investment. If the 

excluded fiduciary offers 

such communication to the 

directing party or any 

investment person selected by 

the investment trust advisor, 

the action may not be deemed 

to constitute an undertaking 

by the excluded fiduciary to 

monitor or otherwise 

participate in actions within 

the scope of the advisor's 

authority or to constitute any 

instrument may use the title “trust 

protector” or any similar name or 

description demonstrating the 

intent to provide for the office and 

function of a trust protector. The 

powers granted to a trust protector 

by the governing instrument may 

include but are not limited to 

authority to do any one or more of 

the following: 

(1) modify or amend the 

governing instrument to achieve 

favorable tax status or respond to 

changes in the Internal Revenue 

Code, federal laws, state law, or 

the rulings and regulations under 

such laws; 

(2) increase, decrease, or modify 

the interests of any beneficiary or 

beneficiaries of the trust; 

(3) modify the terms of any power 

of appointment granted by the 

trust; provided, however, such 

modification or amendment may 

not grant a beneficial interest to 

any individual, class of 

individuals, or other parties not 

specifically provided for under the 

trust instrument; 

(4) remove, appoint, or remove 

and appoint, a trustee, investment 

trust advisor, distribution trust 

advisor, another directing party, 

investment committee member, or 

distribution committee member, 
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duty to do so. 

(c) An excluded fiduciary is 

also relieved of any duty to 

communicate with, warn, or 

apprise any beneficiary or 

third party concerning 

instances in which the 

excluded fiduciary would or 

may have exercised the 

excluded fiduciary's own 

discretion in a manner 

different from the manner 

directed by the directing 

party. 

(d) Absent a contrary 

provision in the governing 

instrument, the actions of the 

excluded fiduciary, including 

any communications with the 

directing party or others, or 

carrying out, recording, or 

reporting actions taken at the 

directing party's direction 

pertaining to matters within 

the scope of authority of the 

directing party, shall be 

deemed to be administrative 

actions taken by the excluded 

fiduciary solely to allow the 

excluded fiduciary to perform 

those duties assigned to the 

excluded fiduciary under the 

governing instrument. An 

administrative action 

described under this 

paragraph may not be deemed 

to constitute an undertaking 

including designation of a plan of 

succession for future holders of 

any such office; 

(5) terminate the trust, including 

determination of how the trustee 

shall distribute the trust property 

to be consistent with the purposes 

of the trust; 

(6) change the situs of the trust, 

the governing law of the trust, or 

both; 

(7) appoint one or more successor 

trust protectors, including 

designation of a plan of succession 

for future trust protectors; 

(8) interpret terms of the trust 

instrument at the request of the 

trustee; 

(9) advise the trustee on matters 

concerning a beneficiary; 

(10) amend or modify the 

governing instrument to take 

advantage of laws governing 

restraints on alienation, 

distribution of trust property, or to 

improve the administration of the 

trust; 

(11) veto or direct trust 

distributions; or 

(12) provide direction regarding 

notification of qualified 

beneficiaries. 

If a charity is a current beneficiary 
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by the excluded fiduciary to 

monitor, participate, or 

otherwise take any fiduciary 

responsibility for actions 

within the scope of authority 

of the directing party. 

Subd. 8. Duty to inform 

excluded fiduciary. Each 

directing party shall keep the 

excluded fiduciary and any 

other directing party 

reasonably informed 

regarding the administration 

of the trust with respect to 

any specific duty or function 

being performed by the 

directing party to the extent 

that the duty or function 

would normally be performed 

by the excluded fiduciary or 

to the extent that providing 

such information to the 

excluded fiduciary or other 

directing party is reasonably 

necessary for the excluded 

fiduciary or other directing 

party to perform its duties. 

The directing party shall 

provide such information as 

reasonably requested by the 

excluded fiduciary or other 

directing party. Neither the 

performance nor the failure to 

perform of a directing party's 

duty to inform as provided in 

this subdivision affects the 

limitation on the liability of 

or a presumptive remainder 

beneficiary of the trust, a trust 

protector must give notice to the 

attorney general's charitable trust 

division at least 60 days before 

taking any of the actions 

authorized under clause (2), (3), 

(4), (5), or (6). The attorney 

general's charitable trust division 

may, however, waive this notice 

requirement. 
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the excluded fiduciary as 

provided in this section. 

Mississippi §91-8-1201 

§91-8-1202 

§91-8-1203 

§91-8-1204 

§91-8-1205 

§91-8-1206 

§91-8-1202 Trust Advisors 

and Trust Protectors as 

Fiduciaries 

(a) A trust advisor or trust 

protector, other than a 

beneficiary, is a fiduciary 

with respect to each power 

granted to the trust advisor or 

trust protector. In exercising 

any power or refraining from 

exercising any power, a trust 

advisor or trust protector shall 

act in good faith and in 

accordance with the terms 

and purposes of the trust and 

the interests of the 

beneficiaries. 

(b) A trust advisor or trust 

protector is an excluded 

fiduciary with respect to each 

power granted or reserved 

exclusively to any one or 

more other trustees, trust 

advisors, or trust protectors. 

§ 91-8-1205. Fiduciary's 

liability for action or inaction 

of trustee, trust advisor, and 

trust protector 

An excluded fiduciary is not 

liable, either individually or 

as a fiduciary, for: 

(1) Any loss resulting from 

§91-8-1204 No Duty 

to Review Actions of 

Trustee, Trust Advisor 

or Trust Protector.                              

(a) Whenever, 

pursuant to the terms 

of a trust, an excluded 

fiduciary is to follow 

the direction of a 

trustee, trust advisor, 

or trust protector with 

respect to investment 

decisions, distribution 

decisions, or other 

decisions of the 

nonexcluded fiduciary, 

then, except to the 

extent that the terms of 

the trust provide 

otherwise, the 

excluded fiduciary 

shall have no duty to: 

(1) Review, evaluate, 

perform investment 

reviews, suitability 

reviews, inquiries, or 

investigations, or in 

any other way monitor 

the conduct of the 

trustee, trust advisor, 

or trust protector; 

(2) Make 

recommendations or 

evaluations or in any 

§91-8-1201  Powers of Trust 

Advisors and Trust Protectors 

(a) A trust protector or trust 

advisor is any person, and may be 

a committee of more than one (1) 

person, other than a trustee, who 

under the terms of the trust has a 

power or duty with respect to a 

trust, including, but not limited to, 

one or more of the following 

powers: 

(1) The power to modify or amend 

the trust instrument to achieve 

favorable tax status or respond to 

changes in any applicable federal, 

state, or other tax law affecting the 

trust, including, but not limited to, 

any rulings, regulations, or other 

guidance implementing or 

interpreting such laws; 

(2) The power to amend or modify 

the trust instrument to take 

advantage of changes in the rule 

against perpetuities, laws 

governing restraints on alienation, 

or other state laws restricting the 

terms of the trust, the distribution 

of trust property, or the 

administration of the trust; 

(3) The power to appoint a 

successor trust protector or trust 

advisor; 

(e) Notwithstanding anything in 

this section to the contrary, no 

modification, amendment, or 

grant of a power of appointment 

with respect to a trust, all of 

whose beneficiaries are 

charitable organizations, may 

authorize a trust protector or trust 

advisor to grant a beneficial 

interest in the trust to any 

noncharitable interest or purpose. 
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compliance with a direction 

of a trustee, trust advisor, or 

trust protector, including, but 

not limited to, any loss from 

the trustee, trust advisor, or 

trust protector breaching 

fiduciary responsibilities or 

acting beyond the trustee's, 

trust advisor's, or trust 

protector's scope of authority; 

(2) Any loss resulting from 

any action or inaction of a 

trustee, trust advisor, or trust 

protector; or 

(3) Any loss that results from 

the failure of a trustee, trust 

advisor, or trust protector to 

take any action proposed by 

the excluded fiduciary where 

the action requires the 

authorization of the trustee, 

trust advisor, or trust 

protector, if an excluded 

fiduciary who had a duty to 

propose the action timely 

sought but failed to obtain the 

authorization. 

§ 91-8-1206. Limitation of 

action against trust advisor or 

trust protector 

Currentness 

(a) A beneficiary may not 

commence a proceeding 

against a trust advisor or trust 

protector for breach of trust 

way provide advice to 

the trustee, trust 

advisor, or trust 

protector or consult 

with the trustee, trust 

advisor, or trust 

protector; or 

(3) Communicate with 

or warn or apprise any 

beneficiary or third 

party concerning 

instances in which the 

excluded fiduciary 

would or might have 

exercised the excluded 

fiduciary's own 

discretion in a manner 

different from the 

manner directed by the 

trustee, trust advisor, 

or trust protector. 

(b) Absent provisions 

in the trust instrument 

to the contrary, the 

actions of the excluded 

fiduciary pertaining to 

matters within the 

scope of the trustee, 

trust advisor, or trust 

protector's authority, 

including, but not 

limited to, confirming 

that the trustee, trust 

advisor, or trust 

protector's directions 

have been carried out 

and recording and 

(4) The power to review and 

approve a trustee's trust reports or 

accountings; 

(5) The power to change the 

governing law or principal place 

of administration of the trust; 

(6) The power to remove and 

replace any trust advisor or trust 

protector for the reasons stated in 

the trust instrument; 

(7) The power to remove a trustee, 

cotrustee, or successor trustee, for 

the reasons stated in the trust 

instrument, and appoint a 

successor; 

(8) The power to consent to a 

trustee's or cotrustee's action or 

inaction in making distributions to 

beneficiaries; 

(9) The power to increase or 

decrease any interest of the 

beneficiaries in the trust, to grant a 

power of appointment to one or 

more trust beneficiaries, or to 

terminate or amend any power of 

appointment granted in the trust; 

(10) The power to perform a 

specific duty or function that 

would normally be required of a 

trustee or cotrustee; 

(11) The power to advise the 

trustee or cotrustee concerning any 

beneficiary; 

https://1.next.westlaw.com/Document/NF28D3D20BBA411E3A938CA079B4C3FD5/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7401200000155156ea88efa069c7c%3FNav%3DSTATUTE%26fragmentIdentifier%3DNF28D3D20BBA411E3A938CA079B4C3FD5%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=53a4615887f76fb9eb88fc325fc7c380&list=ALL&rank=1&grading=na&sessionScopeId=ca14e44ff963c1e8e268ffed51d937a945f04efe911940534e33f0efd6cbae14&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_anchor_I603150800BF011E68EFAD4F1AB02FDEC
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more than one (1) year after 

the date the beneficiary or a 

representative of the 

beneficiary was sent a report 

that adequately disclosed 

facts indicating the existence 

of a potential claim for breach 

of trust. 

(b) A report adequately 

discloses facts indicating the 

existence of a potential claim 

for breach of trust if it 

provides sufficient 

information so that the 

beneficiary or the 

beneficiary's representative 

knows of the potential claim 

or has sufficient information 

to be presumed to know of it, 

or to be put on notice to 

inquire into its existence. 

(c) If subsection (a) does not 

apply, a judicial proceeding 

by a beneficiary against a 

trust advisor or trust protector 

for breach of trust must be 

commenced within three (3) 

years after the first to occur 

of: 

(1) The removal, resignation, 

or death of the trust advisor 

or trust protector; 

(2) The termination of the 

beneficiary's interest in the 

trust; or 

reporting actions taken 

at the trustee, trust 

advisor, or trust 

protector's direction or 

other information 

pursuant to Section 

91-8-813, shall be 

deemed to be 

administrative actions 

taken by the excluded 

fiduciary solely to 

allow the excluded 

fiduciary to perform 

those duties assigned 

to the excluded 

fiduciary under the 

terms of the trust; 

those administrative 

actions, as well as any 

communications made 

by the excluded 

fiduciary to the trust 

advisor, trust 

protector, or any of 

their agents or persons 

they have selected to 

provide services to the 

trust, shall not be 

deemed to constitute 

an undertaking by the 

excluded fiduciary to 

monitor the trustee, 

trust advisor, or trust 

protector or otherwise 

participate in actions 

within the scope of the 

trustee's, trust 

advisor's, or trust 

(12) The power to consent to a 

trustee's or cotrustee's action or 

inaction relating to investments of 

trust assets; 

(13) The power to direct the 

acquisition, disposition, or 

retention of any trust investment; 

(14) The power to terminate all or 

part of a trust; 

(15) The power to veto or direct 

all or part of any trust distribution; 

(16) The power to borrow money 

with or without security, and 

mortgage or pledge trust property 

for a period within or extending 

beyond the duration of the trust; 

(17) The power to make loans out 

of trust property, including, but 

not limited to, loans to a 

beneficiary on terms and 

conditions, including without 

interest, considered to be fair and 

reasonable under the 

circumstances; 

(18) The power to vote proxies 

and exercise all other rights of 

ownership relative to securities 

and business entities held by the 

trust; 

(19) The power to select one or 

more investment advisors, 

managers or counselors, including, 

but not limited to, a trustee, and 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000933&cite=MSSTS91-8-813&originatingDoc=NF24D26E0BBA411E38BC1C44C232B698B&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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(3) The termination of the 

trust. 

(d) A trustee may not 

commence a proceeding 

against a trust advisor or trust 

protector for breach of trust 

more than one (1) year after 

the date the trustee or a 

representative of the trustee 

was sent a report that 

adequately disclosed facts 

indicating the existence of a 

potential claim for breach of 

trust. 

(e) A report adequately 

discloses facts indicating the 

existence of a potential claim 

for breach of trust if it 

provides sufficient 

information so that the trustee 

or the trustee's representative 

knows of the potential claim 

or has sufficient information 

to be presumed to know of it, 

or to be put on notice to 

inquire into its existence. 

(f) If subsection (d) does not 

apply, a judicial proceeding 

by a trustee against a trust 

advisor or trust protector for 

breach of trust must be 

commenced within three (3) 

years after the first to occur 

of: 

(1) The removal, resignation, 

protector's authority. 

 

delegate to them any of its powers; 

(20) The power to direct the 

trustee with respect to any 

additional powers and discretions 

over investment and management 

of trust assets provided in the trust 

instrument; 

(21) The power to receive notices, 

information, and reports otherwise 

required to be provided to a 

beneficiary under Section 91-8-

813(a) and (b); 

(22) The power to represent and 

bind a beneficiary under Section 

91-8-303(8) to the extent there is 

not material conflict of interest 

between the trust protector or trust 

advisor and the beneficiary; and 

(23) The power to designate 

someone to represent and bind a 

beneficiary under Section 91-8-

303(8) to the extent there is no 

material conflict of interest 

between the person designated and 

the beneficiary. 

(b) The exercise of a power by a 

trust advisor or a trust protector 

shall be exercised in the sole and 

absolute discretion of the trust 

advisor or trust protector and shall 

be binding on all other persons. 

(c) Any power of a trust advisor or 

trust protector to directly or 

indirectly modify a trust may be 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000933&cite=MSSTS91-8-813&originatingDoc=NF1E9D130BBA411E3A938CA079B4C3FD5&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000933&cite=MSSTS91-8-813&originatingDoc=NF1E9D130BBA411E3A938CA079B4C3FD5&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000933&cite=MSSTS91-8-813&originatingDoc=NF1E9D130BBA411E3A938CA079B4C3FD5&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000933&cite=MSSTS91-8-303&originatingDoc=NF1E9D130BBA411E3A938CA079B4C3FD5&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_23450000ab4d2
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000933&cite=MSSTS91-8-303&originatingDoc=NF1E9D130BBA411E3A938CA079B4C3FD5&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_23450000ab4d2
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000933&cite=MSSTS91-8-303&originatingDoc=NF1E9D130BBA411E3A938CA079B4C3FD5&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_23450000ab4d2
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or death of the trust advisor 

or trust protector; 

(2) The termination of the 

beneficiary's interest in the 

trust; or 

(3) The termination of the 

trust. 

(g) A trust advisor or trust 

protector may not commence 

a proceeding against another 

trust advisor or another trust 

protector for breach of trust 

more than one (1) year after 

the date the trust advisor or 

trust protector or the 

respective representative of 

each was sent a report that 

adequately disclosed facts 

indicating the existence of a 

potential claim for breach of 

trust. 

(h) A report adequately 

discloses facts indicating the 

existence of a potential claim 

for breach of trust if it 

provides sufficient 

information so that the trust 

advisor or trust protector or 

the respective representative 

of each knows of the potential 

claim or has sufficient 

information to be presumed 

to know of it, or to be put on 

notice to inquire into its 

existence. 

granted notwithstanding the 

provisions of Sections 91-8-

410 through 91-8-412 and 91-8-

414. 

(d) An excluded fiduciary may 

continue to follow the direction of 

a trust protector or trust advisor 

upon the incapacity or death of the 

grantor of a trust to the extent 

provided in the trust instrument. 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000933&cite=MSSTS91-8-410&originatingDoc=NF1E9D130BBA411E3A938CA079B4C3FD5&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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(i) If subsection (g) does not 

apply, a judicial proceeding 

by a trust advisor or trust 

protector against another trust 

advisor or another trust 

protector for breach of trust 

must be commenced within 

three (3) years after the first 

to occur of: 

(1) The removal, resignation, 

or death of the other trust 

advisor or other trust 

protector; 

(2) The termination of the 

beneficiary's interest in the 

trust; or 

(3) The termination of the 

trust. 

(j) Notwithstanding 

subsections (d) through (i), no 

trustee, trust advisor, or trust 

protector may commence a 

proceeding against a trust 

advisor or trust protector or 

another trust advisor or 

another trust protector if, 

under either subsections (a) 

through (c) or Section 91-8-

1005(a) through (c), none of 

the beneficiaries may 

commence a proceeding 

against the trust advisor or 

trust protector for such breach 

of trust. 
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Missouri
23

 §456.8-808 6. Except to the extent 

otherwise provided in the 

trust instrument and in 

subsection 7 of this section, 

and notwithstanding any 

provision of sections 456.1-

101 to 456.11-1106 to the 

contrary: 

(1) A trust protector shall act 

in a fiduciary capacity in 

carrying out the powers 

granted to the trust protector 

in the trust instrument, and 

shall have such duties to the 

beneficiaries, the settlor, or 

the trust as set forth in the 

trust instrument. A trust 

protector is not a trustee, and 

is not liable or accountable as 

a trustee when performing or 

declining to perform the 

express powers given to the 

trust protector in the trust 

instrument. A trust protector 

is not liable for the acts or 

omissions of any fiduciary or 

beneficiary under the trust 

instrument; 

(2) A trust protector is 

exonerated from any and all 

liability for the trust 

protector's acts or omissions, 

or arising from any exercise 

 1. While a trust is revocable, the 

trustee may follow a direction of 

the settlor that is contrary to the 

terms of the trust. 

2. A trust instrument may provide 

for the appointment of a trust 

protector. For purposes of this 

section, a “trust protector”, 

whether referred to in the trust 

instrument by that name or by 

some other name, is a person, 

other than the settlor, a trustee, or 

a beneficiary, who is expressly 

granted in the trust instrument one 

or more powers over the trust. 

3. A trust protector appointed in 

the trust instrument shall have 

only the powers granted to the 

trust protector by the express 

terms of the trust instrument, and a 

trust protector is only authorized 

to act within the scope of the 

authority expressly granted in the 

trust instrument. Without limiting 

the authority of the settlor to grant 

powers to a trust protector, the 

express powers that may be 

granted include, but are not 

limited to, the following: 

(1) Remove and appoint a trustee 

or name a successor trustee or 

trust protector; 

4. Notwithstanding any provision 

in the trust instrument to the 

contrary, a trust protector shall 

have no power to modify a trust 

to: 

(1) Remove a requirement from a 

trust created to meet the 

requirements of 42 U.S.C. 

Section 1396p(d)(4) to pay back 

a governmental entity for 

benefits provided to the 

permissible beneficiary of the 

trust at the death of that 

beneficiary; or 

(2) Reduce or eliminate an 

income interest of the income 

beneficiary of any of the 

following types of trusts: 

(a) A trust for which a marital 

deduction has been taken for 

federal tax purposes 

under Section 2056 or 2523 of 

the Internal Revenue Code or for 

state tax purposes under any 

comparable provision of 

applicable state law, during the 

life of the settlor's spouse; 

(b) A charitable remainder trust 

under Section 664 of the Internal 

Revenue Code, during the life of 

the noncharitable beneficiary; 

(c) A grantor retained annuity 

                                                           
23

 Robert T. McLean Irrevocable Trust v. Patrick Davis,P.C., 283 S.W. 3d 786 (Mo. Ct. App. 2009); Robert T. McLean Irrevocable Trust u/a/d March 31, 1999 

v. Ponder,  418 S.W. 3d 482 (Mo. Ct. App. 2013). 
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or nonexercise of the powers 

expressly conferred on the 

trust protector in the trust 

instrument, unless it is 

established by a 

preponderance of the 

evidence that the acts or 

omissions of the trust 

protector were done or 

omitted in breach of the trust 

protector's duty, in bad faith 

or with reckless indifference; 

(3) A trust protector is 

authorized to exercise the 

express powers granted in the 

trust instrument at any time 

and from time to time after 

the trust protector acquires 

knowledge of their 

appointment as trust protector 

and of the powers granted; 

(4) A trust protector is 

entitled to receive, from the 

assets of the trust for which 

the trust protector is acting, 

reasonable compensation, and 

reimbursement of the 

reasonable costs and expenses 

incurred, in determining 

whether to carry out, and in 

carrying out, the express 

powers given to the trust 

protector in the trust 

instrument; 

(5) A trust protector is 

entitled to receive, from the 

(2) Modify or amend the trust 

instrument to: 

(a) Achieve favorable tax status or 

respond to changes in the Internal 

Revenue Code or state law, or the 

rulings and regulations under such 

code or law; 

(b) Reflect legal changes that 

affect trust administration; 

(c) Correct errors or ambiguities 

that might otherwise require court 

construction; or 

(d) Correct a drafting error that 

defeats a grantor's intent; 

(3) Increase, decrease, modify, or 

restrict the interests of the 

beneficiary or beneficiaries of the 

trust; 

(4) Terminate the trust in favor of 

the beneficiary or beneficiaries of 

the trust; 

(5) Change the applicable law 

governing the trust and the trust 

situs; or 

(6) Such other powers as are 

expressly granted to the trust 

protector in the trust instrument. 

9. Except to the extent otherwise 

expressly provided in the trust 

instrument, the trust protector 

shall be entitled to receive 

information regarding the 

administration of the trust as 

trust under Section 2702 of the 

Internal Revenue Code, during 

any period in which the settlor is 

a beneficiary; or 

(d) A trust for which an election 

as a qualified Sub-Chapter S 

Trust under Section 1361(d) of 

the Internal Revenue Code is 

currently in place. 

5. Except to the extent otherwise 

provided in a trust instrument 

specifically referring to this 

subsection, the trust protector 

shall not exercise a power in a 

way that would result in a taxable 

gift for federal gift tax purposes 

or cause the inclusion of any 

assets of the trust in the trust 

protector's gross estate for federal 

estate tax purposes. 
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assets of the trust for which 

the trust protector is acting, 

reimbursement of the 

reasonable costs and 

expenses, including attorney's 

fees, of defending any claim 

made against the trust 

protector arising from the acts 

or omissions of the trust 

protector acting in that 

capacity unless it is 

established by clear and 

convincing evidence that the 

trust protector was acting in 

bad faith or with reckless 

indifference; and 

(6) The express powers 

granted in the trust instrument 

shall not be exercised by the 

trust protector for the trust 

protector's own personal 

benefit. 

7. If a trust protector is 

granted a power in the trust 

instrument to direct, consent 

to, or disapprove a trustee's 

actual or proposed investment 

decision, distribution 

decision, or other decision of 

the trustee required to be 

performed under applicable 

trust law in carrying out the 

duties of the trustee in 

administering the trust, then 

only with respect to such 

power, excluding the powers 

identified in subsection 3 of 

follows: 

(1) Upon the request of the trust 

protector, unless unreasonable 

under the circumstances, the 

trustee shall promptly provide to 

the trust protector any and all 

information related to the trust that 

may relate to the exercise or 

nonexercise of a power expressly 

granted to the trust protector in the 

trust instrument. The trustee has 

no obligation to provide any 

information to the trust protector 

except to the extent a trust 

protector requests information 

under this section; 

(2) The request of the trust 

protector for information under 

this section shall be with respect to 

a single trust that is sufficiently 

identified to enable the trustee to 

locate the records of the trust; and 

(3) If the trustee is bound by any 

confidentiality restrictions with 

respect to an asset of a trust, a 

trust protector who requests 

information under this section 

about such asset shall agree to be 

bound by the confidentiality 

restrictions that bind the trustee 

before receiving such information 

from the trustee. 

10. A trust protector may resign 

by giving thirty days' written 

notice to the trustee and any 
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this section, the trust 

protector shall have the same 

duties and liabilities as if 

serving as a trustee under the 

trust instrument. 

8. A trustee shall carry out the 

written directions given to the 

trustee by a trust protector 

acting within the scope of the 

powers expressly granted to 

the trust protector in the trust 

instrument. Except in cases of 

bad faith or reckless 

indifference on the part of the 

trustee, or as otherwise 

provided in the trust 

instrument, the trustee shall 

not be liable for any loss 

resulting directly or indirectly 

from any act taken or omitted 

as a result of the written 

direction of the trust protector 

or the failure of the trust 

protector to provide 

consent. Except as otherwise 

provided in the trust 

instrument, the trustee shall 

have no duty to monitor the 

conduct of the trust protector, 

provide advice to or consult 

with the trust protector, or 

communicate with or warn or 

apprise any beneficiary 

concerning instances in which 

the trustee would or might 

have exercised the trustee's 

own discretion in a manner 

successor trust protector. A 

successor trust protector, if any, 

shall have all the powers expressly 

granted in the trust instrument to 

the resigning trust protector unless 

such powers are expressly 

modified for the successor trust 

protector. 

11. A trust protector of a trust 

having its principal place of 

administration in this state submits 

personally to the jurisdiction of 

the courts of this state during any 

period that the principal place of 

administration of the trust is 

located in this state and the trust 

protector is serving in such 

capacity. 
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different from the manner 

directed by the trust protector. 

 

Montana §72-38-808 (4) A person other than a 

beneficiary who holds a 

power to direct is 

presumptively a fiduciary 

who, as such, is required to 

act in good faith with regard 

to the purposes of the trust 

and the interests of the 

beneficiaries. The holder of a 

power to direct is liable for 

any loss that results from 

breach of a fiduciary duty. 

 (1) While a trust is revocable, the 

trustee may follow a direction of 

the settlor that is contrary to the 

terms of the trust. 

(2) If the terms of a trust confer 

upon a person other than the 

settlor of a revocable trust the 

power to direct certain actions of 

the trustee, the trustee shall act in 

accordance with an exercise of the 

power unless the attempted 

exercise is manifestly contrary to 

the terms of the trust or the trustee 

knows the attempted exercise 

would constitute a serious breach 

of a fiduciary duty that the person 

holding the power owes to the 

beneficiaries of the trust. 

(3) The terms of a trust may 

confer upon a trustee or other 

person a power to direct the 

modification or termination of the 

trust. 
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Nebraska §308-3873 (d) A person, other than a 

beneficiary, who holds a 

power to direct is 

presumptively a fiduciary 

who, as such, is required to 

act in good faith with regard 

to the purposes of the trust 

and the interests of the 

beneficiaries. The holder of a 

power to direct is liable for 

any loss that results from 

breach of a fiduciary duty. 

 (a) While a trust is revocable, the 

trustee may follow a written 

direction of the settlor that is 

contrary to the terms of the trust. 

(b) If the terms of a trust confer 

upon a person other than the 

settlor of a revocable trust power 

to direct certain actions of the 

trustee, the trustee shall act in 

accordance with an exercise of the 

power unless the attempted 

exercise is manifestly contrary to 

the terms of the trust or the trustee 

knows the attempted exercise 

would constitute a serious breach 

of a fiduciary duty that the person 

holding the power owes to the 

beneficiaries of the trust. 

(c) The terms of a trust may confer 

upon a trustee or other person a 

power to direct the modification or 

termination of the trust. 

 

Nevada §163.553 

§163.5536 

§163.5537 

§163.554 

§163.554  - “Fiduciary” 

means a trustee or custodian 

under any instrument, or an 

executor, administrator or 

personal representative of a 

decedent's estate or any other 

person, including an 

investment trust adviser, trust 

protector or a trust committee 

which is acting in a fiduciary 

capacity for any person, trust 

or estate. 

§163.5548  - For the purposes 

 § 163.5536 - “Directing trust 

adviser” means a trust adviser, 

trust protector or other person 

designated in the trust instrument 

who has the authority to give 

directives that must be followed 

by the fiduciary. The term does 

not include a trust adviser, trust 

protector or other person who 

gives recommendations, counsel 

or advice that the fiduciary is not 

required to follow under the terms 

of the trust instrument. 
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of NRS 163.553 to 163.556, 

inclusive, a fiduciary is a 

“directed fiduciary” with 

respect to any action that the 

fiduciary: 

1. Has no power to take under 

the terms of the governing 

instrument; 

2. Is mandated by the 

governing instrument and for 

which the fiduciary has no 

discretion to act otherwise; 

and 

3. Is directed to take or 

prohibited from taking by a 

directing trust adviser. 

 

§163.5549  - 1. A directed 

fiduciary is not liable, 

individually or as a fiduciary 

for any loss which results 

from: 

(a) Complying with a 

direction of a directing trust 

adviser, whether the direction 

is to act or to not act; or 

(b) Failing to take any action 

proposed by a directed 

fiduciary if the action: 

(1) Required the approval, 

consent or authorization of a 

person who did not provide 

the approval, consent or 

§ 163.5537 - “Distribution trust 

adviser” means a fiduciary given 

authority by an instrument to 

exercise any or all powers and 

discretion set forth in NRS 

163.5557. 

§ 163.5539 - “Excluded fiduciary” 

means any fiduciary excluded 

from exercising certain powers 

under the instrument and those 

powers may be exercised by the 

settlor, custodial account owner, 

investment trust adviser, trust 

protector, trust committee or other 

person designated in the 

instrument. 

§ 163.5543 - “Investment trust 

adviser” means a fiduciary given 

authority by the instrument to 

exercise any or all of the powers 

and discretion set forth in NRS 

163.5557. 

§ 163.5545 - “Trust adviser” 

means a distribution trust adviser 

or investment trust adviser. 

§ 163.55457- “Trust protector” 

means any person whose 

appointment is provided for in the 

instrument. 

§ 163.5553 - 1. A trust protector 

may exercise the powers provided 

to the trust protector in the 

instrument in the best interests of 

the trust. The powers exercised by 

a trust protector are at the sole 
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authorization; or 

(2) Was contingent upon a 

condition that was not met or 

satisfied. 

2. A directed fiduciary is not 

liable for any obligation to 

perform an investment or 

suitability review, inquiry or 

investigation or to make any 

recommendation or 

evaluation with respect to any 

investment, to the extent that 

the investment is made by a 

directing trust adviser. 

3. The provisions of this 

section do not impose an 

obligation or liability on a 

custodian of a custodial 

account for providing any 

authorization. 

§163.5551 

If one or more trust advisers 

are given authority, by the 

terms of an instrument, to 

direct, consent to or 

disapprove a fiduciary's 

investment decisions, the 

investment trust advisers shall 

be considered fiduciaries 

when exercising that 

authority unless the 

instrument provides 

otherwise. 

 

discretion of the trust protector 

and are binding on all other 

persons. The powers granted to a 

trust protector may include, 

without limitation, the power to: 

(a) Modify or amend the 

instrument to achieve a more 

favorable tax status or to respond 

to changes in federal or state law. 

(b) Modify or amend the 

instrument to take advantage of 

changes in the rule against 

perpetuities, restraints on 

alienation or other state laws 

restricting the terms of a trust, the 

distribution of trust property or the 

administration of the trust. 

(c) Increase or decrease the 

interests of any beneficiary under 

the trust. 

(d) Modify the terms of any power 

of appointment granted by the 

trust. A modification or 

amendment may not grant a 

beneficial interest to a person 

which was not specifically 

provided for under the trust 

instrument. 

(e) Remove and appoint a trustee, 

trust adviser, investment 

committee member or distribution 

committee member. 

(f) Terminate the trust. 

(g) Direct or veto trust 
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distributions. 

(h) Change the location or 

governing law of the trust. 

(i) Appoint a successor trust 

protector or trust adviser. 

(j) Interpret terms of the 

instrument at the request of the 

trustee. 

(k) Advise the trustee on matters 

concerning a beneficiary. 

(l) Review and approve a trustee's 

reports or accounting. 

2. The powers provided pursuant 

to subsection 1 may be 

incorporated by reference to this 

section at the time a testator 

executes a will or a settlor signs a 

trust instrument. The powers 

provided pursuant to subsection 1 

may be incorporated in whole or 

in part. 
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New 

Hampshire 

§564-B12-

1201 through 

1206 

564-B:12-1202 Trust 

Advisors and Trust Protectors 

as Fiduciaries.  

(a) Except as otherwise 

provided under the terms of 

the trust, a trust advisor of a 

noncharitable trust or trust 

protector of a noncharitable 

trust is a fiduciary with 

respect to each power granted 

to such trust advisor or trust 

protector. A trust advisor of a 

charitable trust or a trust 

protector of a charitable trust 

is a fiduciary with respect to 

each power granted to that 

trust advisor or trust 

protector. Notwithstanding 

the breadth of discretion 

granted to a trust advisor or 

trust protector under the 

terms of the trust, including 

the use of such terms as 

“absolute,” “sole,” or 

“uncontrolled,” a trust 

advisor or trust protector 

must exercise a discretionary 

power and otherwise act in 

good faith and in accordance 

with the terms of the trust, the 

purposes of the trust, and the 

interests of the beneficiaries. 

(b) A trust advisor or trust 

protector is an excluded 

fiduciary with respect to each 

power granted or reserved 

exclusively to any one or 

more other trustees, trust 

 564-B:12-1201 Powers of Trust 

Advisors and Trust Protectors. 

 (a) A trust protector or trust 

advisor is any person, other than a 

trustee, who under the terms of the 

trust, an agreement of the qualified 

beneficiaries, or a court order has 

a power or duty with respect to a 

trust, including, without limitation, 

one or more of the following 

powers: 

(1) the power to modify or amend 

the trust instrument to achieve 

favorable tax status or respond to 

changes in any applicable federal, 

state, or other tax law affecting the 

trust, including (without 

limitation) any rulings, 

regulations, or other guidance 

implementing or interpreting such 

laws; 

(2) the power to amend or modify 

the trust instrument to take 

advantage of changes in the rule 

against perpetuities, laws 

governing restraints on alienation, 

or other state laws restricting the 

terms of the trust, the distribution 

of trust property, or the 

administration of the trust; 

(3) the power to appoint a 

successor trust protector or trust 

advisor; 

(4) the power to review and 

approve a trustee's trust reports or 
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advisors, or trust protectors. 

 

(a) Whenever, pursuant to the 

terms of a trust, an agreement 

of the qualified beneficiaries, 

or a court order, an excluded 

fiduciary is to follow the 

direction of a trustee, trust 

advisor, or trust protector 

with respect to investment 

decisions, distribution 

decisions, or other decisions 

of the non-excluded 

fiduciary, then, except to the 

extent that the terms of the 

trust, the agreement of the 

qualified beneficiaries, or the 

court order provide 

otherwise, the excluded 

fiduciary shall have no duty 

to: 

(1) monitor the conduct of the 

trustee, trust advisor, or trust 

protector; 

(2) provide advice to the 

trustee, trust advisor, or trust 

protector or consult with the 

trustee, trust advisor, or trust 

protector; or 

(3) communicate with or 

warn or apprise any 

beneficiary or third party 

concerning instances in which 

the excluded fiduciary would 

or might have exercised the 

excluded fiduciary's own 

discretion in a manner 

different from the manner 

accountings; 

(5) the power to change the 

governing law or principal place 

of administration of the trust; 

(6) the power to remove and 

replace any trust advisor or trust 

protector for the reasons stated in 

the trust instrument; 

(7) the power to remove a trustee, 

cotrustee, or successor trustee, for 

the reasons stated in the trust 

instrument, and appoint a 

successor; 

(8) the power to consent to a 

trustee's or cotrustee's action or 

inaction in making distributions to 

beneficiaries; 

(9) the power to increase or 

decrease any interest of the 

beneficiaries in the trust, to grant a 

power of appointment to one or 

more trust beneficiaries, or to 

terminate or amend any power of 

appointment granted in the trust; 

however, a modification, 

amendment or grant of a power of 

appointment may not grant a 

beneficial interest in a charitable 

trust with only charitable 

beneficiaries to any non-charitable 

interest or purpose and may not 

grant a beneficial interest in any 

trust to the trust protector or trust 

advisor, or to the estate or for the 

benefit of the creditors of such 
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directed by the trustee, trust 

advisor, or trust protector. 

(b) Absent clear and 

convincing evidence to the 

contrary, the actions of the 

excluded fiduciary pertaining 

to matters within the scope of 

the trustee, trust advisor, or 

trust protector's authority 

(such as confirming that the 

trustee, trust advisor, or trust 

protector's directions have 

been carried out and 

recording and reporting 

actions taken at the trustee, 

trust advisor, or trust 

protector's direction or other 

information pursuant to RSA 

564-B:8-813), shall be 

presumed to be administrative 

actions taken by the excluded 

fiduciary solely to allow the 

excluded fiduciary to perform 

those duties assigned to the 

excluded fiduciary under the 

terms of the trust, the 

agreement of the qualified 

beneficiaries, or the court 

order, and such 

administrative actions shall 

not be deemed to constitute 

an undertaking by the 

excluded fiduciary to monitor 

the trustee, trust advisor, 

or trust protector or otherwise 

participate in actions within 

the scope of the trustee, trust 

advisor, or trust protector's 

trust protector or such trust 

advisor; 

(10) the power to perform a 

specific duty or function that 

would normally be required of a 

trustee or cotrustee; 

(11) the power to advise the 

trustee or cotrustee concerning any 

beneficiary; 

(12) the power to consent to a 

trustee's or cotrustee's action or 

inaction relating to investments of 

trust assets; and 

(13) the power to direct the 

acquisition, disposition, or 

retention of any trust investment. 

(b) To the extent that a trust 

advisor or trust protector exercises 

a power in accordance with the 

terms of the trust, the trust 

advisor's or trust protector's action 

is binding upon all other persons. 
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authority.  

 

New Jersey 

 

None 

 

    

New Mexico §46A-8-808 D. A person, other than a 

beneficiary, who holds a 

power to direct is 

presumptively a fiduciary 

who, as such, is required to 

act in good faith with regard 

to the purposes of the trust 

and the interests of the 

beneficiaries. The holder of a 

power to direct is liable for 

any loss that results from 

breach of a fiduciary duty. 

 § 46A-8-808. Powers to direct 

A. While a trust is revocable, the 

trustee may follow a direction of 

the settlor that is contrary to the 

terms of the trust. 

B. If the terms of a trust confer 

upon a person other than the 

settlor of a revocable trust power 

to direct certain actions of the 

trustee, the trustee shall act in 

accordance with an exercise of the 

power unless the attempted 

exercise is manifestly contrary to 

the terms of the trust or the trustee 

knows the attempted exercise 

would constitute a serious breach 

of a fiduciary duty that the person 

holding the power owes to the 

beneficiaries of the trust. 

C. The terms of a trust may confer 

upon a trustee or other person a 

power to direct the modification or 

termination of the trust. 
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New York
24

 Pending 

legislation 

 

    

North Carolina §36C-8A-3 § 36C-8A-3. Duty and 

liability of power holder 

 (a) A power holder is a 

fiduciary with respect to the 

powers conferred upon the 

power holder who, as such, is 

required to act in good faith 

and in accordance with the 

purposes and terms of a trust 

and the interests of the 

beneficiaries, … 

(b) A power holder is liable 

for any loss that results from 

breach of fiduciary duty 

occurring as a result of the 

exercise or nonexercise of the 

power. 

(c) The following provisions 

applicable to a trustee shall 

also be applicable to a power 

holder with respect to powers 

conferred upon the power 

holder as a fiduciary: 

(a) …except a power 

holder is not a 

fiduciary with respect 

to the following: 

(1) A power to remove 

and appoint a trustee 

or power holder. 

(2) A power that 

constitutes a power of 

appointment held by a 

beneficiary of a trust. 

(3) A power the 

exercise or 

nonexercise of which 

may affect only the 

interests of the power 

holder and no other 

beneficiary. 

§ 36C-8A-2. Powers of a power 

holder 

 (a) The terms of a trust may 

confer upon a power holder a 

power to direct or consent to a 

duty that would normally be 

required of a trustee, including, 

but not limited to, a power to 

direct or consent to the following: 

(1) Investments, including any 

action relating to investment of all 

or any one or more of the trust 

assets that a trustee is authorized 

to take under this Chapter. 

(2) Discretionary distributions of 

trust assets, including distributions 

to one or more beneficiaries, 

distribution of one of more trust 

assets, and termination of the trust 

by distribution of all of the trust 

assets. 

(3) Any other matter regarding 

trust administration, including the 

May not grant or modify a power 

of appointment to include an 

individual or class not included 

in the trust; in favor of the person 

having the power to grant, 

modify or alter; or the estate and 

creditors of the person having the 

power to grant, modify or 

terminate the power.  

                                                           
24

 Matter of Will of Rubin, 143 Misc. 2d 303, 540 N.Y.S. 2d 944 (N.Y. 1989) upheld the validity of restrictions on an executor or trustee requiring them to follow 

the directions of a designated third party. In re Rivas, 30 Misc. 3d 1207A, 540 N.Y.S.2d 944  (2011). 
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(1) The provisions of G.S. 

36C-8-814 regarding 

discretionary powers and tax 

savings. 

(2) The provisions of G.S. 

36C-10-1001 through G.S. 

36C-10-1012 regarding 

liability of trustees and rights 

of third persons dealing with 

trustees. 

(3) The provisions of Article 

9 of this Chapter regarding 

the uniform prudent investor 

rule. 

 

transfer of the principal place of 

administration of the trust. 

(b) The terms of a trust may also 

confer upon the power holder any 

other power, including, but not 

limited to, the power to do the 

following: 

(1) Modify or amend the trust to 

do any of the following: 

a. Achieve favorable tax status 

under applicable law. 

b. Take advantage of laws 

governing restraints on alienation 

or other State laws restricting the 

terms of the trust, distribution of 

trust property, or the 

administration of the trust. 

(2) Remove and appoint trustees 

and power holders. 

(3) Increase or decrease the 

interests of any beneficiary. 

(4) Grant a power of appointment 

to one or more beneficiaries of the 

trust or modify the terms of or 

terminate a power of appointment 

granted to a beneficiary by the 

governing instrument, except that 

a grant or modification of a power 

of appointment may not grant a 

beneficial interest to any of the 

following: 

a. Any individual or class of 

individuals not specifically 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000037&cite=NCSTS36C-8-814&originatingDoc=N444B99D0C1A711E1B00EF272AB8054E4&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000037&cite=NCSTS36C-8-814&originatingDoc=N444B99D0C1A711E1B00EF272AB8054E4&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000037&cite=NCSTS36C-10-1001&originatingDoc=N444B99D0C1A711E1B00EF272AB8054E4&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000037&cite=NCSTS36C-10-1001&originatingDoc=N444B99D0C1A711E1B00EF272AB8054E4&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000037&cite=NCSTS36C-10-1012&originatingDoc=N444B99D0C1A711E1B00EF272AB8054E4&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000037&cite=NCSTS36C-10-1012&originatingDoc=N444B99D0C1A711E1B00EF272AB8054E4&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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provided for in the trust 

instrument. 

b. The person having the power to 

grant, modify, or terminate the 

power of appointment. 

c. The estate and creditors of the 

person having the power to grant, 

modify, or terminate the power of 

appointment. 

(5) Change the governing law of 

the trust. 

North Dakota §59-16-08 4. A person, other than a 

beneficiary, who holds a 

power to direct is 

presumptively a fiduciary 

who, as such, is required to 

act in good faith with regard 

to the purposes of the trust 

and the interests of the 

beneficiaries. The holder of a 

power to direct is liable for 

any loss that results from 

breach of fiduciary duty. 

 § 59-16-08. (808) Powers to direct 

1. While a trust is revocable, the 

trustee may follow a direction of 

the settlor that is contrary to the 

terms of the trust. 

2. If the terms of a trust confer 

upon a person other than the 

settlor of a revocable trust power 

to direct certain actions of the 

trustee, the trustee shall act in 

accordance with an exercise of the 

power unless the attempted 

exercise is manifestly contrary to 

the terms of the trust or the trustee 

knows the attempted exercise 

would constitute a serious breach 

of a fiduciary duty that the person 

holding the power owes to the 

beneficiaries of the trust. 

3. The terms of a trust may confer 

upon a trustee or other person a 

power to direct the modification or 
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termination of the trust. 

Ohio §5808.08 (D) Except to the extent 

otherwise provided by the 

terms of a trust, a person 

other than a beneficiary who 

holds a power to direct, 

including, but not limited to, 

a power to direct the 

modification or termination 

of a trust, is presumptively a 

fiduciary who, as a fiduciary, 

is required to act in good faith 

with regard to the purposes of 

the trust and the interests of 

the beneficiaries. The holder 

of a power to direct is liable 

for any loss that results from 

breach of a fiduciary duty. 

 5808.08 Powers to direct 

 (A) While a trust is revocable, the 

trustee may follow a direction of 

the settlor that is contrary to the 

terms of the trust. 

(B) As provided in section 

5815.25 of the Revised Code, a 

trustee is not liable for losses 

resulting from certain actions or 

failures to act when other persons 

are granted certain powers with 

respect to the administration of the 

trust. 

(C) The terms of a trust may 

confer upon a trustee or other 

person a power to direct the 

modification or termination of the 

trust. 

 

Oklahoma §175.21 § 175.21. Duties, restrictions 

or liabilities of trustee--

Trustor may relieve trustee or 

add others 

The trustor of any trust 

affected by this act may, by 

provisions in the instrument 

creating the trust, or by an 

amendment of the trust if the 

trustor reserved the power to 

amend the trust, relieve his 

trustee from any or all of the 

duties, restrictions, and 

liabilities which would 

otherwise be imposed upon 

 …or alter or deny to his trustee 

any or all of the privileges and 

powers conferred upon the trustee 

by this act; or add duties, 

restrictions, liabilities, privileges, 

or powers to those imposed or 

granted by this act; but no act of 

the trustor shall relieve a corporate 

trustee from the duties, 

restrictions, and liabilities imposed 

upon it by Sections 9, 10, and 11 

of this act.
1
 

 

 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS5815.25&originatingDoc=N0AB30E015E1F11E2B377D393F33759A7&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS5815.25&originatingDoc=N0AB30E015E1F11E2B377D393F33759A7&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000165&cite=OKSTT60S9&originatingDoc=NFA4572E0C81711DB8F04FB3E68C8F4C5&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/NFA4572E0C81711DB8F04FB3E68C8F4C5/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6040500000155176e16f643cb5aee%3FNav%3DSTATUTE%26fragmentIdentifier%3DNFA4572E0C81711DB8F04FB3E68C8F4C5%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=6f430bc195e279112112fe942505259c&list=STATUTE&rank=1&grading=na&sessionScopeId=fef542f3b2f85e3d5122e2e500d80eac1fb81941a8d173be9356fd7b812af6a8&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_I7E1A85A0FFE311DE8BABED63804091CB
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him by this act; 

Oregon §130.735 – 

Trust 

Advisers 

130.735. Advisers 

….. An adviser shall exercise 

all authority granted under 

the trust instrument as a 

fiduciary unless the trust 

instrument provides 

otherwise. A person who 

agrees to act as an adviser is 

subject to Oregon law and 

submits to the jurisdiction of 

the courts of this state. 

(2) If a trust instrument 

provides that a trustee is to 

follow the direction of an 

adviser, and that trustee acts 

in accordance with the 

adviser's directions, the 

trustee is not liable for any 

loss resulting directly or 

indirectly from the trustee's 

decision unless the decision 

constitutes reckless 

indifference to the purposes 

of the trust or the interests of 

the beneficiaries. 

(3) If a trust instrument 

provides that a trustee is to 

make decisions with the 

approval of an adviser, and 

the adviser does not provide 

approval within a reasonable 

time after the trustee has 

made a request for approval 

of a decision, the trustee is 

 (1) A trust instrument may appoint 

a person to act as an adviser for 

the purpose of directing or 

approving decisions made by the 

trustee, including decisions related 

to distribution of trust assets and 

to the purchase, sale or exchange 

of trust investments. The 

appointment must be made by a 

provision of the trust that 

specifically refers to this section. 

The appointment may provide for 

succession of advisers and for a 

process for the removal of 

advisers. 

 



 

State Law Treatment of Trust Protectors 

 

State Statute Trust Protector’s Status as a Fiduciary Authority 

Yes No 

 

Permitted Powers Prohibited Powers 

 

97 

 

not liable for any loss 

resulting directly or indirectly 

from the decision unless the 

decision constitutes reckless 

indifference to the purposes 

of the trust or the interests of 

the beneficiaries. 

(4) Except to the extent 

specifically provided by the 

trust instrument, a trustee has 

no duty to monitor an 

adviser's conduct, provide 

advice to the adviser, consult 

with the adviser or give 

notice to any beneficiary or 

third party about decisions 

made pursuant to the adviser's 

direction that the trustee 

would have decided 

differently. 

(5) Absent clear and 

convincing evidence to the 

contrary, all actions taken by 

a trustee for the purpose of 

implementing directions from 

an adviser, including 

confirming that the adviser's 

directions have been carried 

out and recording and 

reporting activities requested 

by the adviser, are presumed 

to be administrative actions 

taken by the trustee solely for 

the purpose of allowing the 

trustee to perform the duties 

assigned to the trustee under 

the trust instrument. 
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Administrative actions taken 

by a trustee for the purpose of 

implementing directions from 

an adviser do not constitute 

monitoring of the adviser or 

other participation in 

decisions that are within the 

scope of the adviser's 

authority. 

(6) A court may remove an 

adviser if the court finds: 

(a) The adviser has 

committed a serious breach of 

trust; or 

(b) Removal of the adviser 

best serves the interests of the 

beneficiaries because the 

adviser is unfit or unwilling, 

or has persistently failed to 

timely and effectively advise 

the trustee in matters assigned 

to the adviser in the trust 

instrument under subsection 

(1) of this section.  

  



 

State Law Treatment of Trust Protectors 

 

State Statute Trust Protector’s Status as a Fiduciary Authority 

Yes No 

 

Permitted Powers Prohibited Powers 

 

99 

 

Pennsylvania §7778 – 

Power to 

Direct 

§ 7778. Powers to direct - 

UTC 808 

(d) Fiduciary relationship.--A 

person other than a 

beneficiary who holds a 

power to direct certain 

actions of a trustee is 

presumptively a fiduciary 

who, as such, is required to 

act in good faith with regard 

to the purposes of the trust 

and the interests of the 

beneficiaries. The holder of a 

power to direct is liable for 

any loss that results from 

breach of the holder's 

fiduciary duty. 

 

 § 7778. Powers to direct - UTC 

808 

(a) Direction of settlor.--While a 

trust is revocable, the trustee may 

follow a written direction of the 

settlor that is contrary to the trust 

instrument. 

(b) Compliance with power.--If a 

trust instrument confers upon a 

person other than the settlor of a 

revocable trust power to direct 

certain actions of the trustee, the 

trustee shall act in accordance 

with a written exercise of the 

power unless the attempted 

exercise is manifestly contrary to 

the trust instrument or the trustee 

knows the attempted exercise 

would constitute a serious breach 

of a fiduciary duty that the person 

holding the power owes to the 

beneficiaries of the trust. 

(c) Modification or termination of 

trust.--A trust instrument may 

confer upon a trustee or other 

person a power to modify or 

terminate the trust.  
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Rhode Island §18-9.2-2 

§18-9.2-4 

§18-9.2-2 

(9) “Qualified trustee” means 

a person who: 

(i) In the case of natural 

person, is a resident of this 

state other than the transferor, 

or, in all other cases, is 

authorized by the provisions 

of the general or public laws 

to act as a trustee, and whose 

activities are subject to 

supervision by the department 

of business regulation, The 

Federal Deposit Insurance 

Corporation, the Comptroller 

of the Currency, or the Office 

of Thrift Supervision, or any 

successor to them; and 

(ii) Maintains or arranges for 

custody in this state of some 

or all of the property that is 

the subject of the qualified 

disposition, maintains records 

for the trust on an exclusive 

or nonexclusive basis, 

prepares or arranges for the 

preparation of fiduciary 

income tax returns for the 

trust, or otherwise materially 

participates in the 

administration of the trust. 

(iii) For the purposes of this 

chapter, neither the transferor 

nor any other natural person 

who is a nonresident of this 

state nor an entity that is not 

   

 

 

 

 

 

 

(§18-9.2-4 addresses avoidance 

of qualified dispositions) 
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authorized by the law of this 

state to act as a trustee or 

whose activities are not 

subject to supervision as 

provided in subparagraph (I) 

of this subsection shall be 

considered a qualified trustee; 

however, nothing in this 

chapter shall preclude a 

transferor from appointing 

one or more advisors, 

including, but not limited to: 

(A) Advisors who have 

authority under the terms of 

the trust instrument to remove 

and appoint qualified trustees 

or trust advisors; and 

(B) Advisors who have 

authority under the terms of 

the trust instrument to direct, 

consent to or disapprove 

distributions from the trust. 

For purposes of this section, 

the term “advisor” includes a 

trust “protector” or any other 

person who, in addition to a 

qualified trustee, holds one or 

more trust powers. 
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South Carolina §62-7-818 

§62-7-1005A 

§62-7-1005A 

(A) If a trust instrument 

provides that a trustee is to 

follow the direction of a trust 

protector and the trustee acts 

in accordance with such 

direction, then except in cases 

of willful misconduct on the 

part of the trustee so directed, 

the trustee is not liable 

directly or indirectly from 

any such act. 

(B) If a trust instrument 

provides that a trustee is to 

make decisions with the 

consent of a trust protector, 

then except in cases of willful 

misconduct or gross 

negligence on the part of the 

trustee, the trustee is not 

liable for any loss resulting 

directly or indirectly from 

any act taken or omitted as a 

result of such trust protector's 

failure to provide such 

consent after having been 

requested to do so by the 

trustee. 

(C) If the trust document 

provides for a trust protector 

and the serving trust protector 

is unwilling or unable to 

serve or continue to serve and 

there is no provision for a 

successor trust protector, the 

then serving trustee may 

 §62-7-818 

The powers and discretions of a 

trust protector are as provided in 

the governing instrument and may 

be exercised or not exercised, in 

the best interests of the trust, in the 

sole and absolute discretion of the 

trust protector and are binding on 

all other persons. These powers 

and discretion may include, but 

are not limited to, the following: 

(1) modify or amend the trust 

instrument to achieve favorable 

tax status or respond to changes in 

the Internal Revenue Code, state 

law, or the rulings and regulations 

thereunder; 

(2) increase or decrease the 

interests of any beneficiaries to the 

trust; 

(3) modify the terms of any power 

of appointment granted by the 

trust. However, a modification or 

amendment may not grant a 

beneficial interest to any 

individual or class of individuals 

not specifically provided for under 

the trust instrument; 

(4) remove and appoint a trustee, 

trust advisor, investment 

committee member, or distribution 

committee member; 

(5) terminate the trust; 

(6) veto or direct trust 

 



 

State Law Treatment of Trust Protectors 

 

State Statute Trust Protector’s Status as a Fiduciary Authority 

Yes No 

 

Permitted Powers Prohibited Powers 

 

103 

 

petition the court having 

jurisdiction over the trust 

estate to appoint an individual 

or a bank or trust company 

qualified to do business in the 

state of the settlor's domicile 

at the time of the settlor's 

death as successor trust 

protector. 

(D) A trust protector, other 

than a beneficiary, is a 

fiduciary with respect to each 

power granted to such trust 

protector. In exercising a 

power or refraining from 

exercising any power, a trust 

protector shall act in good 

faith and in accordance with 

the terms and purposes of the 

trust. 

(E) A trust protector is an 

excluded fiduciary with 

respect to each power granted 

or reserved exclusively to any 

one or more other trustees, 

trust advisors, or trust 

protectors. 

distributions; 

(7) change situs or governing law 

of the trust, or both; 

(8) appoint a successor trust 

protector; 

(9) interpret terms of the trust 

instrument at the request of the 

trustee; 

(10) advise the trustee on matters 

concerning a beneficiary; and 

(11) amend or modify the trust 

instrument to take advantage of 

laws governing restraints on 

alienation, distribution of trust 

property, or the administration of 

the trust. 

The powers referenced in items 

(5), (6) and (11) may be granted 

notwithstanding the provisions of 

Sections 62-7-410 through 62-7-

412, inclusive.  
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South Dakota §55-1B-1;   

§55-1B-1.1 

§55-1B-4 

§55-1B-8 

§55-1B-10 

 

 

 55-1B-1.   Definition of 

terms. Terms used in this 

chapter mean: 

   (1)      "Instrument," any 

revocable or irrevocable trust 

document created inter vivos 

or testamentary or any 

custodial account agreement; 

    (2)      "Trust protector," 

any person whose 

appointment as protector is 

provided for in the 

instrument. Such person may 

not be considered to be acting 

in a fiduciary capacity except 

to the extent the governing 

instrument provides 

otherwise. However, a 

protector shall be considered 

acting in a fiduciary capacity 

to the extent that the person 

exercises the authority of an 

investment trust advisor or a 

distribution trust advisor; 

    (3)      "Trust advisor," 

either an investment trust 

advisor or a distribution trust 

advisor; 

    (4)      "Fiduciary," a 

trustee or custodian under any 

instrument, an executor, 

administrator, or personal 

representative of a decedent's 

estate, or any other party, 

including a trust advisor, a 

The instrument may 

provide that the ability 

to direct investment 

decisions is not subject 

to a fiduciary duty. 

 55-1B-1.1.   Governing 

instrument may provide trust 

advisor or trust protector with 

powers and immunities of 

trustee. Any governing instrument 

providing for a trust advisor or 

trust protector may also provide 

such trust advisor or trust 

protector with some, none, or all 

of the rights, powers, privileges, 

benefits, immunities, or authorities 

available to a trustee under South 

Dakota law or under the governing 

instrument. Unless the governing 

instrument provides otherwise, a 

trust advisor or trust protector has 

no greater liability to any person 

than would a trustee holding or 

benefiting from the rights, powers, 

privileges, benefits, immunities, or 

authority provided or allowed by 

the governing instrument to such 

trust advisor or trust protector. 

 55-1B-6.   Powers and discretions 

of trust protector. The powers and 

discretions of a trust protector are 

as provided in the governing 

instrument and may be exercised 

or not exercised, in the best 

interests of the trust, in the sole 

and absolute discretion of the trust 

protector and are binding on all 

other persons. Such powers and 

discretion may include the 

following: 

    (1)      Modify or amend the 

trust instrument to achieve 
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trust protector, or a trust 

committee, who is acting in a 

fiduciary capacity for any 

person, trust, or estate; 

    (5)      "Excluded 

fiduciary," any fiduciary 

excluded from exercising 

certain powers under the 

instrument which powers may 

be exercised by the grantor, 

custodial account owner, trust 

advisor, trust protector, trust 

committee, or other persons 

designated in the instrument; 

     (6)      "Investment trust 

advisor," a fiduciary, given 

authority by the instrument to 

exercise all or any portions of 

the powers and discretions set 

forth in § 55-1B-10; 

§55-1B-4 When Trust 

Advisor Considered a 

Fiduciary. 

If one or more trust advisors 

are given authority by the 

terms of a governing 

instrument to direct, consent 

to, or disapprove a fiduciary's 

investment decisions, or 

proposed investment 

decisions, such trust advisors 

shall be considered to be 

fiduciaries when exercising 

such authority unless the 

governing instrument 

favorable tax status or respond to 

changes in the Internal Revenue 

Code, state law, or the rulings and 

regulations thereunder; 

    (2)      Increase or decrease the 

interests of any beneficiaries to the 

trust; 

     (3)      Modify the terms of any 

power of appointment granted by 

the trust. However, a modification 

or amendment may not grant a 

beneficial interest to any 

individual or class of individuals 

not specifically provided for under 

the trust instrument; 

    (4)      Remove and appoint a 

trustee, a fiduciary provided for in 

the governing trust instrument, 

trust advisor, investment 

committee member, or distribution 

committee member; 

   (5)      Terminate the trust; 

    (6)      Veto or direct trust 

distributions; 

    (7)      Change situs or 

governing law of the trust, or both; 

    (8)      Appoint a successor trust 

protector; 

    (9)      Interpret terms of the 

trust instrument at the request of 

the trustee; 

   (10)      Advise the trustee on 
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provides otherwise. matters concerning a beneficiary; 

    (11)      Amend or modify the 

trust instrument to take advantage 

of laws governing restraints on 

alienation, distribution of trust 

property, or the administration of 

the trust; and 

   (12)      Provide direction 

regarding notification of qualified 

beneficiaries pursuant to § 55-2-

13. 

The powers referenced in 

subdivisions (5), (6), and (11) may 

be granted notwithstanding the 

provisions of §§ 55-3-24 to 55-3-

28, inclusive.  

55-1B-8.   Powers of trust 

protector incorporated by 

reference in will or trust 

instrument. Any of the powers 

enumerated in § 55-1B-6, as they 

exist at the time of the signing of a 

will by a testator or at the time of 

the signing of a trust instrument by 

a trustor, may be, by appropriate 

reference made thereto, 

incorporated in whole or in part in 

such will or trust instrument, by a 

clearly expressed intention of a 

testator of a will or trustor of a 

trust instrument. 
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Tennessee §35-15-1201; 

§35-15-1202; 

§35-15-1206; 

 

§35-15-1202 

(a) A trust advisor or trust 

protector, other than a 

beneficiary, is a fiduciary 

with respect to each power 

granted to such trust advisor 

or trust protector. In 

exercising any power or 

refraining from exercising 

any power, a trust advisor or 

trust protector shall act in 

good faith and in accordance 

with the terms and purposes 

of the trust and the interests 

of the beneficiaries. 

(b) A trust advisor or trust 

protector is an excluded 

fiduciary with respect to each 

power granted or reserved 

exclusively to any one or 

more other trustees, trust 

advisors, or trust protectors. 

 

§35-15-1206 [limitation of 

action against a trust advisor 

or protector] 

 

 § 35-15-1201. Powers of trust 

advisors and trust protectors 

(a) A trust protector or trust 

advisor is any person, and may be 

a committee of more than one 

person, other than a trustee, who 

under the terms of the trust, an 

agreement of the qualified 

beneficiaries, or a court order has 

a power or duty with respect to a 

trust, including but not limited to, 

one or more of the following 

powers: 

(1) The power to modify or amend 

the trust instrument to achieve 

favorable tax status or respond to 

changes in any applicable federal, 

state, or other tax law affecting the 

trust, including but not limited to, 

any rulings, regulations, or other 

guidance implementing or 

interpreting such laws; 

(2) The power to amend or modify 

the trust instrument to take 

advantage of changes in the rule 

against perpetuities, laws 

governing restraints on alienation, 

or other state laws restricting the 

terms of the trust, the distribution 

of trust property, or the 

administration of the trust; 

(3) The power to appoint a 

successor trust protector or trust 

advisor; 

(4) The power to review and 

e) Notwithstanding anything in 

this section to the contrary, no 

modification, amendment or 

grant of a power of appointment 

with respect to a trust all of 

whose beneficiaries are 

charitable organizations may 

authorize a trust protector or trust 

advisor to grant a beneficial 

interest in such trust to any non-

charitable interest or purpose. 
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approve a trustee's trust reports or 

accountings; 

(5) The power to change the 

governing law or principal place 

of administration of the trust; 

(6) The power to remove and 

replace any trust advisor or trust 

protector for the reasons stated in 

the trust instrument; 

(7) The power to remove a trustee, 

cotrustee, or successor trustee, for 

the reasons stated in the trust 

instrument, and appoint a 

successor; 

(8) The power to consent to a 

trustee's or cotrustee's action or 

inaction in making distributions to 

beneficiaries; 

(9) The power to increase or 

decrease any interest of the 

beneficiaries in the trust, to grant a 

power of appointment to one (1) 

or more trust beneficiaries, or to 

terminate or amend any power of 

appointment granted in the trust; 

(10) The power to perform a 

specific duty or function that 

would normally be required of a 

trustee or cotrustee; 

(11) The power to advise the 

trustee or cotrustee concerning any 

beneficiary; 

(12) The power to consent to a 
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trustee's or cotrustee's action or 

inaction relating to investments of 

trust assets; 

(13) The power to direct the 

acquisition, disposition, or 

retention of any trust investment; 

(14) The power to appoint under § 

35-15-816(b)(27); 

(15) The power to terminate all or 

part of a trust; 

(16) The power to veto or direct 

all or part of any trust distribution; 

(17) The power to borrow money 

with or without security, and 

mortgage or pledge trust property 

for a period within or extending 

beyond the duration of the trust; 

(18) The power to make loans out 

of trust property, including but not 

limited to, loans to a beneficiary 

on terms and conditions, including 

without interest, considered to be 

fair and reasonable under the 

circumstances; 

(19) The power to vote proxies 

and exercise all other rights of 

ownership relative to securities 

and business entities held by the 

trust; 

(20) The power to select one (1) or 

more investment advisors, 

managers or counselors, including 

but not limited to, a trustee and 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS35-15-816&originatingDoc=N05725C30795511E59B62BAED97A86DDB&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_c23c00003d291
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS35-15-816&originatingDoc=N05725C30795511E59B62BAED97A86DDB&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_c23c00003d291
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delegate to them any of its powers; 

and 

(21) The power to direct the 

trustee with respect to any 

additional powers and discretions 

over investment and management 

of trust assets provided in the trust 

instrument. 

(b) The exercise of a power by a 

trust advisor or a trust protector 

shall be exercised in the sole and 

absolute discretion of the trust 

advisor or trust protector and shall 

be binding on all other persons. 

(c) Any power of a trust advisor or 

trust protector to directly or 

indirectly modify a trust may be 

granted notwithstanding §§ 35-15-

410 --35-15-412 and 35-15-414. 

(d) An excluded fiduciary may 

continue to follow the direction of 

a trust protector or trust advisor 

upon the incapacity or death of the 

grantor of a trust to the extent 

provided in the trust instrument. 

Texas §114.0031 § 114.0031. Directed Trusts; 

Advisors 

(a) In this section: 

(1) “Advisor” includes 

protector. 

(2) “Investment decision” 

means, with respect to any 

investment, the retention, 

 

 

 

 

 

 

(d) A protector has all the power 

and authority granted to the 

protector by the trust terms, which 

may include: 

(1) the power to remove and 

appoint trustees, advisors, trust 

committee members, and other 

protectors; 

(2) the power to modify or amend 

 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS35-15-410&originatingDoc=N05725C30795511E59B62BAED97A86DDB&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS35-15-410&originatingDoc=N05725C30795511E59B62BAED97A86DDB&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS35-15-412&originatingDoc=N05725C30795511E59B62BAED97A86DDB&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS35-15-414&originatingDoc=N05725C30795511E59B62BAED97A86DDB&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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purchase, sale, exchange, 

tender, or other transaction 

affecting the ownership of the 

investment or rights in the 

investment with respect to a 

nonpublicly traded 

investment , the valuation of 

the investment. 

(b) This section does not 

apply to a charitable trust as 

defined by Section 123.001.  

(c) For purposes of this 

section, an advisor with 

authority with respect to 

investment decisions is an 

investment advisor. 

(e) If the terms of a trust give 

a person the authority to 

direct, consent to, or 

disapprove a trustee's actual 

or proposed investment 

decisions, distribution 

decisions, or other decisions, 

the person is considered to be 

an advisor and a fiduciary 

when exercising that 

authority except that the trust 

terms may provide that an 

advisor acts in a nonfiduciary 

capacity. 

(f) A trustee who acts in 

accordance with the direction 

of an advisor, as prescribed 

by the trust terms, is not 

liable, except in cases of 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

… except that the trust 

terms may provide that 

an advisor acts in a 

nonfiduciary capacity. 

 

 

 

the trust terms to achieve 

favorable tax status or to facilitate 

the efficient administration of the 

trust; and 

(3) the power to modify, expand, 

or restrict the terms of a power of 

appointment granted to a 

beneficiary by the trust terms. 
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willful misconduct on the part 

of the trustee so directed, for 

any loss resulting directly or 

indirectly from that act. 

(g) If the trust terms provide 

that a trustee must make 

decisions with the consent of 

an advisor, the trustee is not 

liable, except in cases of 

willful misconduct or gross 

negligence on the part of the 

trustee, for any loss resulting 

directly or indirectly from 

any act taken or not taken as a 

result of the advisor's failure 

to provide the required 

consent after having been 

requested to do so by the 

trustee. 

(h) If the trust terms provide 

that a trustee must act in 

accordance with the direction 

of an advisor with respect to 

investment decisions, 

distribution decisions, or 

other decisions of the trustee, 

the trustee does not, except to 

the extent the trust terms 

provide otherwise, have the 

duty to: 

(1) monitor the conduct of 

the advisor; 

(2) provide advice to the 

advisor or consult with the 

advisor;  or 
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(3) communicate with or 

warn or apprise any 

beneficiary or third party 

concerning instances in which 

the trustee would or might 

have exercised the trustee's 

own discretion in a manner 

different from the manner 

directed by the advisor. 

(i) Absent clear and 

convincing evidence to the 

contrary, the actions of a 

trustee pertaining to matters 

within the scope of the 

advisor's authority, such as 

confirming that the advisor's 

directions have been carried 

out and recording and 

reporting actions taken at the 

advisor's direction, are 

presumed to be administrative 

actions taken by the trustee 

solely to allow the trustee to 

perform those duties assigned 

to the trustee under the trust 

terms, and such 

administrative actions are not 

considered to constitute an 

undertaking by the trustee to 

monitor the advisor or 

otherwise participate in 

actions within the scope of 

the advisor's authority. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Utah No statute   
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Vermont §1101; 

§1102. 

§ 1102. Trust advisors and 

trust protectors as fiduciaries 

(a) A trust advisor or trust 

protector is a fiduciary with 

respect to each power granted 

to such trust advisor or trust 

protector. In exercising any 

power or refraining from 

exercising any power, a trust 

advisor or trust protector shall 

act in good faith and in 

accordance with the terms 

and purposes of the trust and 

the interests of the 

beneficiaries. 

(b) A trust advisor or trust 

protector is an excluded 

fiduciary with respect to each 

power granted or reserved 

exclusively to any one or 

more other trustees, trust 

advisors, or trust protectors. 

 

 
§ 1102.  Trust Advisors and 

Protectors  

(a) A trust protector or trust 

advisor is any person, other than a 

trustee, who under the terms of the 

trust, an agreement of the qualified 

beneficiaries authorized by the 

terms of the trust, or a court order 

has a power or duty with respect 

to a trust, including, without 

limitation, one or more of the 

following powers: 

(1) the power to modify or amend 

the trust instrument to achieve 

favorable tax status or respond to 

changes in any applicable federal, 

state, or other tax law affecting the 

trust, including any rulings, 

regulations, or other guidance 

implementing or interpreting such 

laws; 

(2) the power to amend or modify 

the trust instrument to take 

advantage of changes in the rule 

against perpetuities, laws 

governing restraints on alienation, 

or other state laws restricting the 

terms of the trust, the distribution 

of trust property, or the 

administration of the trust; 

(3) the power to appoint a 

successor trust protector or trust 

advisor; 

(4) the power to review and 
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approve a trustee's trust reports or 

accountings; 

(5) the power to change the 

governing law or principal place 

of administration of the trust; 

(6) the power to remove and 

replace any trust advisor or trust 

protector for the reasons stated in 

the trust instrument; 

(7) the power to remove a trustee, 

cotrustee, or successor trustee for 

the reasons stated in the trust 

instrument, and to appoint a 

successor; 

(8) the power to consent to a 

trustee's or cotrustee's action or 

inaction in making distributions to 

beneficiaries; 

(9) the power to increase or 

decrease any interest of the 

beneficiaries in the trust, to grant a 

power of appointment to one or 

more trust beneficiaries, or to 

terminate or amend any power of 

appointment granted in the trust; 

however, a modification, 

amendment, or grant of a power of 

appointment may not grant a 

beneficial interest in a charitable 

trust with only charitable 

beneficiaries to any noncharitable 

interest or purpose and may not 

grant a beneficial interest in any 

trust to the trust protector or trust 

advisor or to the estate or for the 
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benefit of the creditors of such 

trust protector or such trust 

advisor; 

(10) the power to perform a 

specific duty or function that 

would normally be required of a 

trustee or cotrustee; 

(11) the power to advise the 

trustee or cotrustee concerning any 

beneficiary; 

(12) the power to consent to a 

trustee's or cotrustee's action or 

inaction relating to investments of 

trust assets; and 

(13) the power to direct the 

acquisition, disposition, or 

retention of any trust investment. 

Virginia § 64.2-770 D. A person, other than a 

beneficiary, who holds a 

power to direct is 

presumptively a fiduciary 

who, as such, is required to 

act in good faith with regard 

to the purposes of the trust 

and the interests of the 

beneficiaries. The holder of a 

power to direct is liable for 

any loss that results from 

breach of a fiduciary duty. 

Notwithstanding anything in 

the trust instrument to the 

contrary, the trust director 

shall be deemed a fiduciary 

who, as such, is required to 

 § 64.2-770. Powers to direct 

A. While a trust is revocable, the 

trustee may follow a direction of 

the settlor that is contrary to the 

terms of the trust. 

B. If (i) the terms of a trust confer 

upon a person other than the 

settlor of a revocable trust power 

to direct certain actions of the 

trustee and (ii) subsection E does 

not apply, the trustee shall act in 

accordance with an exercise of the 

power unless the attempted 

exercise is manifestly contrary to 

the terms of the trust or the trustee 

knows the attempted exercise 

would constitute a serious breach 
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act in good faith with regard 

to the purposes of the trust 

and the interests of the 

beneficiaries. The trust 

director is liable for any loss 

that results from a breach of 

the trust director's fiduciary 

duty. Unless the governing 

instrument provides 

otherwise, the trust director 

may assert defenses to 

liability on the same basis as 

a trustee serving under the 

governing instrument, other 

than defenses provided to the 

trustee under this subsection. 

Notwithstanding the 

foregoing, a term of a trust 

relieving a trust director of 

liability for breach of trust is 

unenforceable to the extent 

that it (i) relieves the trust 

director of liability for breach 

of trust committed in bad 

faith or with reckless 

indifference to the purposes 

of the trust or the interests of 

the beneficiaries or (ii) was 

inserted as the result of an 

abuse by the trust director of 

a fiduciary or confidential 

relationship to the settlor. An 

exculpatory term drafted or 

caused to be drafted by the 

trust director is invalid as an 

abuse of a fiduciary or 

confidential relationship 

unless the trust director 

of a fiduciary duty that the person 

holding the power owes to the 

beneficiaries of the trust. 

C. The terms of a trust may confer 

upon a trustee or other person a 

power to direct the modification or 

termination of the trust. 

E. The provisions of this 

subsection shall apply if the settlor 

incorporates this subsection into 

the trust instrument by specific 

reference. The provisions of this 

subsection shall also apply if this 

subsection is incorporated into the 

trust instrument by a nonjudicial 

settlement agreement under § 

64.2-709 by specific reference. 

1. For the purpose of this 

subsection, a “trust director” 

means any person who is not a 

trustee and who has, pursuant to 

the governing instrument, a power 

to direct the trustee on any matter. 

No person shall be a “trust 

director” for purposes of this 

subsection merely by holding a 

general or limited power of 

appointment over the trust assets. 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000040&cite=VASTS64.2-709&originatingDoc=N99FFB750C9F511E390BDFA5506127862&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000040&cite=VASTS64.2-709&originatingDoc=N99FFB750C9F511E390BDFA5506127862&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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proves that the existence and 

contents of the exculpatory 

term were adequately 

communicated to the settlor. 

2. A trustee who acts in 

accordance with a direction in 

the governing instrument that 

the trustee is to follow the 

trust director's direction or act 

only with the trust director's 

consent or direction shall not, 

other than in cases of willful 

misconduct or gross 

negligence on the part of the 

directed trustee, be liable for 

any loss resulting directly or 

indirectly from any act taken 

or not taken by the trustee (i) 

pursuant to the trust director's 

direction or (ii) as a result of 

the trust director's failure to 

direct, consent, or act, after 

receiving a request by the 

trustee for such direction, 

consent, or action. 

3. A trustee shall not, except 

as otherwise expressly 

provided in the trust 

instrument, have any duty to 

(i) monitor the trust director's 

conduct; (ii) provide the trust 

director with information, 

other than material facts 

related to the trust 

administration expressly 

requested in writing by the 

trust director; (iii) inform or 
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warn any beneficiary or third 

party that the trustee 

disagrees with any of the trust 

director's actions or 

directions; (iv) notify the trust 

director that the trustee 

disagrees with any of the trust 

director's actions or 

directions; (v) do anything to 

prevent the trust director from 

giving any direction or taking 

any action; or (vi) compel the 

trust director to redress its 

action or direction. 

4. The actions of the trustee 

pertaining to matters within 

the scope of the authority of 

the trust director, including 

confirming that the trust 

director's directions have 

been carried out and 

recording and reporting 

actions taken pursuant to the 

trust director's direction, 

shall, absent clear and 

convincing evidence to the 

contrary, presumptively be 

considered administrative 

actions by the trustee and not 

be considered to constitute 

either monitoring the trust 

director's actions or 

participating in the actions of 

the trust director. 
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Washington
25

 § 11.98A.900 

§ 11.98A.030 

§ 11.98A. 

§ 11.98A.030 

(1)(b) Notwithstanding (a) of 

this subsection, a statutory 

trust advisor who has 

accepted appointment and 

holds any of the powers 

enumerated in subsection 

(1)(c) through (j) of this 

section has no duty to 

monitor the administration of 

the trust to determine whether 

that power should be 

exercised except upon request 

of the trustee or a qualified 

beneficiary under chapter 

11.98 RCW, or unless 

otherwise provided under the 

governing instrument. The 

extent of the duty of a 

statutory trust advisor to 

monitor the administration of 

the trust to determine if any 

other power granted to the 

statutory trust advisor should 

be exercised will be 

determined based upon the 

scope and nature of the power 

under the governing 

instrument and the then 

existing circumstances of the 

trust. In no event may the 

governing instrument relieve 

the statutory trust advisor 

from the fiduciary duty 

 §11.98A.030. Statutory Trust 

Advisor.  

(1) As used in this chapter, 

“statutory trust advisor” means 

one or more persons as the context 

requires, including, without 

limitation, a trust advisor, special 

trustee, trust protector, or 

committee, who, under the terms 

of the governing instrument, is 

expressly made subject to the 

provisions of this chapter, and 

who has a power or duty to direct, 

consent to, or disapprove an 

action, or has a power or duty that 

would normally be required of a 

trustee. The powers and duties 

granted to a statutory trust advisor 

under the governing instrument 

may include but are not limited to: 

(a) The power to direct the 

acquisition, management, 

disposition, or retention of any 

trust investment; 

(b) The power to direct a trustee to 

make or withhold distributions to 

beneficiaries; 

(c) The power to consent to a 

trustee's action or inaction relating 

to investments of trust assets; 

(d) The power to consent to a 

trustee's action or inaction in 

 

                                                           

1. 25
 Estate of Wimberley, 186 Wash.App. 475, 349 P.3d 11 (Wash. Ct. App. 2015). 
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described in this subsection 

or relieve the statutory trust 

advisor from the duty to act 

in good faith and with honest 

judgment. 

§ 11.98A.110. Statutes of 

limitation 

The provisions of RCW 

11.96A.070 with respect to 

limitations on actions against 

a trustee shall apply to any 

claims against a statutory 

trust advisor arising out of 

any power or duty granted to, 

or function being performed 

by, the statutory trust advisor 

under the governing 

instrument. For purposes of a 

report described in RCW 

11.96A.070(1)(b), a statutory 

trust advisor is a trustee only 

with respect to the specific 

duties and functions being 

performed by the statutory 

trust advisor. 

 

 

 

making distributions to 

beneficiaries; 

(e) The power to increase or 

decrease any interest of any 

beneficiary in the trust, to grant a 

power of appointment to one or 

more trust beneficiaries, or to 

terminate or amend any power of 

appointment granted in the trust. 

However, a modification, 

amendment, or grant of a power of 

appointment may not: 

(i) Grant a beneficial interest in a 

charitable trust with only 

charitable beneficiaries to any 

noncharitable interest or purpose; 

or 

(ii) Unless the governing 

instrument provides otherwise, 

expressly or impliedly grant any 

power that would cause all or any 

portion of the trust estate to be 

includible in the gross estate of the 

trustor, trustee, statutory trust 

advisor, or any trust beneficiary 

for estate tax purposes; 

(f) The power to modify or amend 

the governing instrument to 

achieve favorable tax status or 

respond to changes in any 

applicable federal, state, or other 

tax law affecting the trust, 

including, without limitation, any 

rulings, regulations, or other 

guidance implementing or 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST11.96A.070&originatingDoc=N76F1A6D01AFB11E5816882F8DA31ED88&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST11.96A.070&originatingDoc=N76F1A6D01AFB11E5816882F8DA31ED88&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST11.96A.070&originatingDoc=N76F1A6D01AFB11E5816882F8DA31ED88&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a20b0000590b0
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interpreting such laws; 

(g) The power to modify or amend 

the governing instrument to take 

advantage of changes in (i) the 

rule against perpetuities, (ii) laws 

governing restraints on alienation, 

or (iii) other state laws restricting 

the terms of the trust, the 

distribution of trust property, or 

the administration of the trust; 

(h) The power to appoint a 

successor trustee, trust advisor, or 

statutory trust advisor; 

(i) The power to change the 

governing law or principal place 

of administration of the trust; and 

(j) The power to remove a trustee, 

trust advisor, or statutory trust 

advisor for the reasons stated in 

the governing instrument. 

(2) Unless provided otherwise in 

the governing instrument, the 

exercise of a power by a statutory 

trust advisor shall be exercised in 

the sole and absolute discretion of 

the statutory trust advisor and 

shall be binding on all other 

persons. 

(3) Any of the powers enumerated 

in subsection (1) of this section, as 

they exist at the time of the 

signing of the governing 

instrument, may, by appropriate 

reference made thereto, be 
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incorporated in whole or in part in 

such instrument, by a clearly 

expressed intention in the 

governing instrument. 

(4)(a) In exercising any power or 

refraining from exercising any 

power granted to such statutory 

trust advisor in the governing 

instrument, a statutory trust 

advisor shall have a fiduciary duty 

with respect to each power to act 

in accordance with the terms and 

purposes of the trust and solely in 

the interests of the beneficiaries. 

(5) A statutory trust advisor may 

accept appointment by written 

notice to the trustee, by taking 

affirmative action to exercise 

powers or perform duties granted 

to the statutory trust advisor or by 

any other means provided in the 

governing instrument. 

(6) Unless otherwise provided in 

the governing instrument, 

whenever any power is jointly 

granted to more than one statutory 

trust advisor, RCW 

11.98.016 applies to the exercise 

of powers by the statutory trust 

advisors. 

(7) A statutory trust advisor is 

entitled to the same protection 

from liability provided to a 

directed trustee under RCW 

11.98A.100(2) with respect to 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST11.98.016&originatingDoc=N7A074B401AFB11E598A7F32386FF26CC&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST11.98.016&originatingDoc=N7A074B401AFB11E598A7F32386FF26CC&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST11.98A.100&originatingDoc=N7A074B401AFB11E598A7F32386FF26CC&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_58730000872b1
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST11.98A.100&originatingDoc=N7A074B401AFB11E598A7F32386FF26CC&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_58730000872b1


 

State Law Treatment of Trust Protectors 

 

State Statute Trust Protector’s Status as a Fiduciary Authority 

Yes No 

 

Permitted Powers Prohibited Powers 

 

124 

 

each power, duty, or function 

granted or reserved exclusively to 

the trustee or any one or more 

other statutory trust advisors. 

(8) A statutory trust advisor may 

at any time decline to serve or 

resign as statutory trust advisor by 

written notice to the then serving 

trustee of the trust, unless another 

procedure is prescribed by the 

governing instrument. 

(9) Except as otherwise provided 

in the governing instrument, a 

statutory trust advisor is entitled to 

reasonable compensation 

considering all circumstances 

including the time, effort, skill, 

and responsibility involved in the 

performance of services by the 

statutory trust advisor. 

West Virginia §44D-8-808 (d) A person, other than a 

beneficiary, who holds a 

power to direct is 

presumptively a fiduciary 

who, as such, is required to 

act in good faith with regard 

to the purposes of the trust 

and the interests of the 

beneficiaries. The holder of a 

power to direct is liable for 

any loss that results from the 

holder's breach of a fiduciary 

duty. 

 § 44D-8-808. Powers to direct  

(a) While a trust is revocable, the 

trustee may follow a direction of 

the grantor that is contrary to the 

terms of the trust instrument. 

(b) If the terms of a trust 

instrument confer upon a person 

other than the grantor of a 

revocable trust power to direct 

certain actions of the trustee, the 

trustee shall act in accordance 

with an exercise of the power 

unless the attempted exercise is 

manifestly contrary to the terms of 

the trust instrument or the trustee 

Trustee is not bound to follow 

directions manifestly contrary to 

the terms of the trust, a serious 

breach of duty owed to 

beneficiaries. 
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knows the attempted exercise 

would constitute a serious breach 

of a fiduciary duty that the person 

holding the power owes to the 

beneficiaries of the trust. 

(c) The terms of a trust instrument 

may confer upon a trustee or other 

person a power to direct the 

modification or termination of the 

trust. 

Wisconsin §701.0818 (2) Trust protector powers; 

legal capacity. (a) A settlor in 

a trust instrument, a court in a 

trust instrument or court 

order, or interested persons in 

a nonjudicial settlement 

agreement may specify the 

legal capacity in which a 

particular power is 

exercisable by a trust 

protector and whether a 

power granted to the trust 

protector in a capacity other 

than a fiduciary capacity must 

be exercised in good faith. 

(b) If the settlor, court, or 

interested persons do not 

specify the legal capacity in 

which a particular power is 

exercisable by the trust 

protector, all of the following 

apply: 

1. The power is exercisable in 

a fiduciary capacity if it is a 

power to do any of the 

(2) Trust protector 

powers; legal 

capacity.(b)  

2. If it is not a power 

described in subd. 1. a. 

to e., the power is 

exercisable in a 

nonfiduciary capacity, 

including a power to 

do any of the 

following: 

a. Modify or amend 

the trust instrument to 

respond to 

opportunities related 

to, or changes in, 

restraints on alienation 

or other state laws 

restricting the terms of 

a trust, the distribution 

of trust property, or 

the administration of 

the trust. 

b. Modify or amend 

the trust instrument to 

701.0818. Trust protectors 

(1) Appointment. A settlor in a 

trust instrument, a court in a trust 

instrument or court order, or 

interested persons in a nonjudicial 

settlement agreement may provide 

for the appointment of a trust 

protector, whether referred to as a 

trust protector, another title, or no 

title. A trust protector has only the 

powers granted to the trust 

protector in the trust instrument, 

court order, or nonjudicial 

settlement agreement. 

3. Notwithstanding subds. 1. and 

2., a trust protector who is also the 

settlor may exercise any power 

granted to the trust protector in the 

trust protector's personal interests. 

4. Notwithstanding subd. 2., a 

trust protector who is also a 

qualified beneficiary may exercise 

any power granted to the trust 

protector that is exercisable in a 

nonfiduciary capacity in the trust 

A trust protector may not 

exercise a power granted to the 

trust protector to do any of the 

following:  

(a) Except as provided in sub. 

(2)(b)3. and 4., create or expand 

any beneficial interest, power of 

appointment, right of withdrawal, 

or right to receive trust property 

as a result of the exercise of a 

power of appointment if the 

creation or expansion would 

benefit the trust protector, the 

trust protector’s estate, the trust 

protector's creditors, or creditors 

of the trust protector's estate.  

Modify or amend a trust to do 

any of the following:  

1. Remove a requirement 

pursuant to 42 USC 1396p(d)(4) 

to pay back a governmental 

entity for benefits provided to the 

permissible beneficiary at the 

death of that beneficiary.  
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following: 

a. Interpret or enforce the 

terms of the trust at the 

request of the trustee. 

b. Review and approve the 

trustee's reports or 

accounting. 

c. Resolve disputes between 

the trustee or a directing party 

and a beneficiary. 

d. Consent to or veto 

distributions to a beneficiary. 

e. Consent to or veto 

investment actions. 

(3) Trust protector duties. (a) 

If a power is exercisable in a 

fiduciary capacity, the trust 

protector shall act in good 

faith and shall exercise the 

power in a manner that is 

consistent with the terms and 

purposes of the trust 

instrument, court order, or 

nonjudicial settlement 

agreement and the interests of 

the beneficiaries. 

(c) A trust protector does not 

have a duty to exercise its 

powers, to monitor the 

conduct of the trustee or a 

directing party, or to monitor 

changes in the law or 

circumstances of the 

achieve a different tax 

status or to respond to 

changes in federal or 

state law. 

c. Change the principal 

place of 

administration, the tax 

situs of the trust, or the 

governing law of the 

trust. 

d. Eliminate or modify 

the interests of a 

beneficiary, add a new 

beneficiary or class of 

beneficiaries, or select 

a beneficiary from an 

indefinite class. 

e. Modify the terms of 

a power of 

appointment granted 

under the trust. 

f. Remove, replace, or 

appoint a trustee, trust 

protector, or directing 

party or a successor 

trustee, trust protector, 

or directing party. 

g. Terminate the trust. 

h. Appoint assets to a 

new trust under s. 

701.0418. 

i. Advise the trustee on 

matters concerning a 

beneficiary, including 

protector's personal interests. 

(c) Notwithstanding pars. (a) and 

(b) and any provision in the trust 

instrument to the contrary, a trust 

protector who is also serving as 

the trustee or a directing party 

shall exercise any power granted 

to the trust protector in a fiduciary 

capacity. 

 (5) Resignation and release of 

powers. A trust protector may 

resign or release a power granted 

to the trust protector by giving 

written notice to the trustee and to 

any successor trust protector. 

 (7) Settlor rights. A trust protector 

is not subject to the direction of 

the settlor and the settlor may not 

bring a cause of action against the 

trust protector. A trust protector 

may consider a settlor's goals, 

objectives, and philosophies in 

establishing the trust and the 

trust's structure when exercising 

the powers granted to the trust 

protector and may do so regardless 

of whether the settlor is deceased. 

 (9) Right to information. (a) A 

trust protector may request 

information about the trust from 

the trustee and, if the requested 

information is related to a power 

granted to the trust protector, the 

trustee shall provide the requested 

information to the trust protector. 

2. Reduce or eliminate an income 

interest of an income beneficiary 

of any of the following trusts:  

a. A trust for which a marital 

deduction has been taken for 

federal or state estate tax 

purposes under section 2056, 

2056A, or 2523 of the Internal 

Revenue Code or any 

comparable provision of 

applicable state law, during the 

life of the settlor’s spouse.  

b. A charitable remainder trust 

under section 664 of the Internal 

Revenue Code, during the life of 

the noncharitable beneficiary. 6 

c. A trust in which the settlor has 

a qualified interest under section 

2702(b) 7 of the Internal 

Revenue Code, during any period 

in which the settlor is a 

beneficiary. 9 d. A trust for 

which an election as a qualified 

Subchapter S Trust under 10 

section 1361(d) of the Internal 

Revenue Code is in place. 11 (c) 

Modify any beneficial interest in 

a trust that qualified for a marital 

deduction or 12 charitable 

deduction from federal or state 

estate tax in a manner that would 

have caused 13 the trust not to 

qualify for the deduction. 

(6) Prohibited actions. A trust 

protector may not exercise a 

power granted to the trust 
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beneficiaries. 

(4) Liability. A trust protector 

is liable for any loss that 

results from a breach of the 

trust protector's duties, except 

as follows: 

(a) If the trust protector is 

also the settlor, the trust 

protector is not liable for any 

loss that results from a breach 

of the trust protector's duties. 

(b) If the trust protector is 

also a qualified beneficiary, 

the trust protector is not liable 

for any loss that results from 

a breach of the trust 

protector's duties for a power 

that is exercised in a 

nonfiduciary capacity. 

(8) Duties of a trustee and a 

directing party. (a) A trustee 

and a directing party shall act 

in accordance with a trust 

protector's exercise of a 

power granted to the trust 

protector. A trustee and a 

directing party are not liable 

for acting in accordance with 

the trust protector's exercise 

of a power granted to the trust 

protector unless the attempted 

exercise is manifestly 

contrary to the power granted 

to the trust protector or the 

trustee or the directing party 

whether to provide 

information to a 

beneficiary under s. 

701.0813. 

j. Correct errors or 

ambiguities in the 

terms of the trust that 

might otherwise 

require court 

construction or defeat 

the settlor's intent. 

(3) Trust protector 

duties. (b) If a power 

is exercisable in a 

nonfiduciary capacity, 

the trust protector shall 

act in good faith unless 

the trust instrument, 

court order, or 

nonjudicial settlement 

agreement provides 

otherwise. 

 

If a trustee is bound by any 

confidentiality restrictions with 

respect to information requested 

by a trust protector, the trustee 

may require that the trust protector 

agree to be bound by the 

confidentiality restrictions before 

delivering such information to the 

trust protector. A trustee is not 

liable to any beneficiary for any 

loss or damages resulting from the 

trustee providing information to 

the trust protector that is related to 

the power granted to the trust 

protector. 

(b) Except as otherwise provided 

in this chapter, a trustee does not 

have to provide any information to 

the trust protector that the trust 

protector does not request. 

(10) Payment or reimbursement of 

attorney fees and costs. A trustee 

shall, in accordance with s. 

701.1004, pay or reimburse a trust 

protector for attorney fees and 

costs to defend any claim made 

against the trust protector. 

(11) Application of other sections 

to trust protectors. Sections 701. 

0701, 701.0708, 701.0709, 

701.1001 to 701.1003, and 

701.1005 to 701.1010 apply to a 

trust protector as if the trust 

protector is the trustee. 

(12) Jurisdiction. A person who 

protector to do any of the 

following: 

(a) Except as provided in sub. 

(2)(b)3. and 4., create or expand 

any beneficial interest, power of 

appointment, right of withdrawal, 

or right to receive trust property 

as a result of the exercise of a 

power of appointment if the 

creation or expansion would 

benefit the trust protector, the 

trust protector's estate, the trust 

protector's creditors, or creditors 

of the trust protector's estate. 

(b) Modify or amend a trust to do 

any of the following: 

1. Remove a requirement 

pursuant to 42 USC 

1396p(d)(4) to pay back a 

governmental entity for benefits 

provided to the permissible 

beneficiary at the death of that 

beneficiary. 

2. Reduce or eliminate an income 

interest of an income beneficiary 

of any of the following trusts: 

a. A trust for which a marital 

deduction has been taken for 

federal or state estate tax 

purposes under section 

2056, 2056A, or2523 of the 

Internal Revenue Code
1
 or any 

comparable provision of 

applicable state law, during the 
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knows that the attempted 

exercise would constitute a 

serious breach of a duty that 

the trust protector owes to the 

beneficiaries of the trust. 

(b) A trustee and a directing 

party do not have a duty to 

monitor the conduct of the 

trust protector, provide advice 

to or consult with the trust 

protector, or communicate 

with, warn, or apprise any 

beneficiary concerning 

instances in which the trustee 

or the directing party would 

or might have exercised the 

trustee's or the directing 

party's discretion in a manner 

different from the manner in 

which the trust protector 

exercised its discretion. 

 

accepts an appointment as a trust 

protector of a trust submits to the 

jurisdiction of the courts of this 

state, as provided in s. 

701.0202(1). 

 

life of the settlor's spouse. 

b. A charitable remainder trust 

under section 664 of the Internal 

Revenue Code,
2
 during the life of 

the noncharitable beneficiary. 

c. A trust in which the settlor has 

a qualified interest under section 

2702(b) of the Internal Revenue 

Code,
3
 during any period in 

which the settlor is a beneficiary. 

d. A trust for which an election 

as a qualified Subchapter S Trust 

under section 1361(d) of the 

Internal Revenue Code
4
 is in 

place. 

(c) Modify any beneficial interest 

in a trust that qualified for a 

marital deduction or charitable 

deduction from federal or state 

estate tax in a manner that would 

have caused the trust not to 

qualify for the deduction. 

Wyoming §4-10-103 

§4-10-710 

§4-10-711 

§4-10-718 

 

§4-10-103 Definitions 

(a) As used in this act: 

 (vi) “Excluded fiduciary” 

means any fiduciary excluded 

from exercising certain 

powers under the trust 

instrument or by court order 

which powers may be 

exercised by the settlor, trust 

advisor, trust protector or 

other persons designated by 

 § 4-10-710. Trust protector 

 (a) The powers and discretions of 

a trust protector shall be provided 

in the trust instrument or may be 

established or modified by a 

judicial order, and may, in the best 

interests of the trust, be exercised 

or not exercised. The powers and 

discretions may include, but are 

not limited to the following: 

(i) To modify or amend the trust 

instrument to achieve favorable 
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the instrument or court order; 

(vii) “Fiduciary” means a 

trustee under a testamentary 

or other trust, an executor, 

administrator, or personal 

representative of a decedent's 

estate, or any other party 

including a trust advisor or a 

trust protector, who is acting 

in a fiduciary capacity for any 

person, trust or estate; 

 (x) “Interests of the 

beneficiaries” means the 

beneficial interests provided 

in the terms of the trust; 

 (xxii) “Trust advisor” means 

the settlor of a trust 

instrument or another person 

whose appointment is 

provided in the trust 

instrument and whose powers 

are defined in W.S. 4-10-712; 

(xxiii) “Trust protector” 

means any disinterested party 

whose appointment is 

provided for in the trust 

instrument or who is 

appointed by a court of 

competent jurisdiction and 

whose powers are defined 

in W.S. 4-10-710; 

 (xxviii) “Directed trust” 

means a trust where either 

through the terms of the trust, 

an agreement of the qualified 

tax status or because of changes in 

the Internal Revenue Code, state 

law or the rulings and regulations 

implementing such changes; 

(ii) To amend or modify the trust 

instrument to take advantage of 

changes in the rule against 

perpetuities, laws governing 

restraints on alienation, or other 

state laws restricting the terms of 

the trust, the distribution of trust 

property, or the administration of 

the trust; 

(iii) To appoint a successor trust 

protector; 

(iv) To review and approve the 

accountings of a trustee; 

(v) To change the governing law 

or principal place of 

administration of the trust; 

(vi) To remove and replace any 

trust advisor for the reasons stated 

in the trust instrument; 

(vii) To remove a trustee, 

cotrustee or successor trustee, for 

the reasons stated in the trust 

instrument, and appoint a 

replacement; 

(viii) To interpret terms of the 

trust instrument at the request of 

the trustee; 

(ix) To advise the trustee or 

cotrustee on matters concerning 
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beneficiaries or a court order, 

one (1) or more persons is 

given the authority to direct, 

consent to or disapprove a 

fiduciary's actual or proposed 

investment decision, 

distribution decision or any 

other noninvestment decision 

of the fiduciary; 

§ 4-10-711. Trust protector as 

a fiduciary 

Trust protectors are 

fiduciaries to the extent of the 

powers, duties and discretions 

granted to them under the 

terms of the trust instrument. 

  

 

any beneficiary; 

(x) To direct, consent or 

disapprove a trustee's or 

cotrustee's action or inaction in 

making distributions to 

beneficiaries; 

(xi) To increase or decrease any 

interest of the beneficiaries to the 

trust, to grant a power of 

appointment to one (1) or more 

trust beneficiaries or to terminate 

or amend any power of 

appointment granted by the trust; 

however, a modification, 

amendment or grant of a power of 

appointment may not grant a 

beneficial interest to any person or 

class of persons not specifically 

provided for under the trust 

instrument or to the trust protector, 

the trust protector's estate or for 

the benefit of the creditors of the 

trust protector; and 

(xii) To elect for the trust to 

become a qualified spendthrift 

trust under W.S. 4-10-516. 
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2015 WL 7293579 (Fla.Cir.Ct.) (Trial Motion, Memorandum and Affidavit) 
Circuit Court of Florida. 

Seventeenth Judicial Circuit 
Broward County 

In Re: Estate of Zaven MINASSIAN Trust dated December 29, 1999, as amended and Restated July 
16,2008. 

Rebecca RACHINS and Rick Minassian, Plaintiffs, 
v. 

Paula M. MINASSIAN, individually, as Trustee of the Zaven Minassian Trust dated December 29, 1999 
as Amended and restated July 16, 2008, Defendant. 

No. PRC120001320. 

January 14, 2015. 

Probate Division 

Defendant’s Renewed Motion for Summary Judgement Based Upon the Determina in Minassian v. Rachins, -

--so.3d--- (Fla. 4th DCA 2014), 4d13-2241, 2014 Wl 6775269 

The Andersen Firm, A Professional Corporation, Thomas F. Luken, Florida Bar #168697, 500 E. Broward Blvd., 

Suite 1600, Fort Lauderdale, FL 33394, Telephone: 866-230-2206, Fax: 877-773-1433, E-Mail #1: 

tomluken@comcast.net, E-Mail #2: jgula@theandersenfirm.com, for defendant. 

COMES NOW the Defendant and moves this Honorable Court for the entry of summary judgment in her favor and 

as grounds therefor would show the Court that there is no genuine issue of material fact involved and that the 

Defendant is entitled to judgment as a matter of law. The Defendant relies upon the Affidavits, Answers to 

Interrogatories, Admissions, Depositions, and other materials which are admissible to support this Defendant’s 

motion. 

  

Material Uncontested Facts 

1. ZAVEN MINASSIAN, the father of the Plaintiffs and the husband of the Defendant, died on May 11, 2010 and 

left in existence the ZAVEN MINASSIAN TRUST Dated December 29, 1999 as Amended and Restated on July 16, 

2008 (see Plaintiffs Complaint). The Trust is admitted in the pleadings and was attached in part to Plaintiffs 

Complaint as Exhibit A and a full and complete copy is attached to this motion. 

  

2. As the Federal estate tax was not in effect at the time of ZAVEN’S passing, the Marital Trust spoken of in Article 

Eight, Section 5 of the Trust was not funded and pursuant to Article Eight, Section 5(a), the Trust property was 

distributed to the Family Trust as described in Article Ten of the Trust. 

  

3. That pursuant to Article Ten, Section 7, “The Family Trust shall terminate at the death of my spouse. The 

remainder of the Family Trust including any accrued and undistributed net income, shall be administered as 

provided in the articles that follow.” (e.s.) 

  

4. Article Eleven of the Trust then clarifies that the grantor did not wish to create a common trust, it specifically 

states that there is no common trust and that “all of the trust property which has not been distributed under prior 

provisions of this agreement shall be divided, administered and distributed under the provisions of the articles that 

follow.” 

  

5. That as a result of this litigation and certain comments by the Trial Court, a Trust Protector was appointed 

pursuant to the terms of the trust (see attached Affidavit of William Andersen with attachments). 

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0290152101&originatingDoc=I51a3a3008f3711e58b7fa63ea8e8f9ce&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)


In Re: Estate of Zaven MINASSIAN Trust dated December..., 2015 WL 7293579...  

 

 
 

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 133 

 

  

6. That the Trust Protector has amended, clarified, and corrected potential ambiguities as shown on the attachment to 

the William Andersen Affidavit. 

  

Argument Standing to Complain 

In order to have standing to complain, Plaintiffs must be qualified beneficiaries of The Zaven Minassian Trust. 

Section 736.0103(14) of the Trust Code defines a “qualified beneficiary.” In the definition of a “qualified 

beneficiary,” the term “beneficiary” is utilized thus in order to be a “qualified beneficiary” you must first be a 

“beneficiary” as defined in Section 736.0103(4). In order to be a “beneficiary under the statute, the person must have 

“a present or a future beneficial interest in a trust, vested or contingent, or holds a power of appointment over trust 

property in a capacity other than that of trustee.” 

  

Zaven Minassian’s children do not have any interest in this trust. Article Eight of the Trust creates both a Marital 

and a Family Trust, but pursuant to Article Eight, Section 5 (as the federal estate tax was not in effect at the time of 

Zaven’s passing), the marital trust was not funded and pursuant to Article Eight, Section 5(a), the trust property was 

distributed to the family trust as described in Article Ten of the trust. Article Ten describes the distributions to the 

defendant, Paula Minassian, Zaven’s wife. It essentially provides that the income can be distributed pursuant to a 

standard and principal can likewise be distributed pursuant to a standard. The important part then is Article Ten, 

Section 7 which bears repeating here. It states as follows: 

The Family Trust shall terminate at the death of my spouse. The remainder of the Family Trust, 

including any accrued and undistributed net income, shall be administered as provided in the 

Articles that follow. (e.s.) 

  

 Note the use of the term “terminate.” 

  

Article Eleven then clarifies that Zaven did not wish to create a common trust. It specifically states that there is no 

common trust and that “all of the trust property which has not been distributed under prior provisions of this 

agreement shall be divided, administered and distributed under the provisions of the articles that follow.” That is, if 

there is any property left upon the death of Paula Minassian, then we move to Article Twelve. 

  

Article Twelve then speaks of the creation of separate trust shares which will benefit the children. Of course, if the 

Family Trust is exhausted prior to the death of Paula Minassian, there will be no separate shares “created.” The 

utilization of the term “creation” of separate new trusts and the like permeates the trust document throughout its 

remainder. There are numerous places where the document talks about the trust created under the agreement and the 

like, all of which buttress the concept that the Article Twelve trust is a new trust especially in light of the language 

in Article Ten which states that the Family Trust shall “terminate” upon the death of Paula Minassian. 

  

Remember that in order to be a “qualified beneficiary,” a person must first be a beneficiary and in order to be a 

beneficiary, it must be a person who has a “present or future beneficial interest in a trust...” The children do not have 

a present or future interest in the “Family Trust” because their interest in a trust may not be created and will only be 

created in the event that that there are monies left in the trust upon the death of Paula Minassian. 

  

Archer on Trusts speaks to this issue and states that an intention to create a trust in the future or a promise to create a 

trust does not create a trust. Further, if a person promises to transfer property to another as trustee at some future 

date, no trust arises until the transfer actually occurs. See the leading case, Tierce v. Mecedonia United, 509 So.2d 

451 (Ala.S.C. 1987). 

  

This issue was raised in a Motion to Dismiss heard on May 15, 2012. The Court was troubled by the utilization of 

the language in Article Twelve that creates the trust for the children because it speaks in terms of creating “separate 

shares” and the court opined: 

Creation of separate shares. Now if you read that, if it said creation of separate trusts, clearly I think Mr. Luken has a 
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valid point. But you read on and it says all trust property not previously distributed under the terms of my trust shall 

be divided into a separate trust, and there’s the word share. 

  

So had the word trust not been there and said share, the Court would have one interpretation. Had the word share 

not been there but just the word trust, the Court would have another ruling. Had that been the case Mr. Luken would 

have prevailed on this issue of standing. (e.s.) 

  

But this Court cannot make a definitive finding based upon that which is before the Court. It is not that clear and 

unambiguous that the Court is - - sorry, the court is not going to find that the daughter and son lack the ability to be 

potential beneficiaries. 

  

Clearly, the provisions of the trust, and this is a gratis comment, the provisions of the trust give the trustee the sole, 

absolute discretionary ability to deplete the entire res of the trust for the health, welfare and - - health, education, I 

don’t know how much education there is at this point, but health, education and maintenance of the spouse. And it 

says further on, the preservation of principal is not as important as the accomplishment of these objectives. 

  

So theoretically, whatever the spouse needs in the discretion of the trustee, the spouse gets. And if it depletes the 

entire trust, so be it. 

  

But at this juncture the Court is not going to find that the sons and daughter do not have standing as a potential 

beneficiary because the wording just simply isn’t clear. 

  

  

Because of the court’s comments and not because the defendant agrees with the court on this matter, the defendant 

has appointed a trust protector to clarify this particular issue and the trust protector has now amended the trust to 

show definitively that the Article Twelve trust is not “created” until and unless both Paula Minassian dies and there 

are assets remaining in the Family Trust. 

  

The actions of the Trust Protector have now been ratified by the Fourth District Court of Appeal thus clarifying any 

ambiguity effective with the date of the Trust Protector’s actions. Clearly, based upon the Opinion of the Fourth 

District Court of Appeal, Plaintiffs do not have any standing to complain about Defendant’s actions. 

  

I HEREBY CERTIFY that a true and correct copy of the foregoing was served via E-Mail to James A. Herb, Esq. 

at jahprobate@.com and slvprobate@aol.com, this 14th day of January, 2015. 

  

THE ANDERSEN FIRM 

  

A Professional Corporation 

 /s/ Thomas F. Luken 

 THOMAS F. LUKEN, Of Counsel 

 Florida Bar #168697 

 Attorneys for Defendant 

 500 E. Broward Blvd., Suite 1600 

 Fort Lauderdale, FL 33394 

 Telephone: 866-230-2206 

 Fax: 877-773-1433 

 E-Mail #1: tomluken@comcast.net 

 E-Mail #2: jgula@theandersenfirm.com 
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